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History of  EU Design Reforms 

1991 

EU Green Paper 

2002 

Regulation 

(6/2002) – unitary 

protection 

2014

Withdrawal of 

proposal to 

remove spare part 

protection 

1998-2001

Directive (98/71) –

partial 

harmonisation

2004

Proposal made to 

remove spare part 

protection 

2008

EU joins Hague 

System 

(Regulation 

amended) 

2015 Study

Economic Review 

of Industrial 

Design In Europe

2016 Study

Legal Review of 

Industrial Design 

Protection in 

the EU 

2021

Substantive public 

consultation 

followed by Impact 

Assessment and 

Implementation 

Plan 

2015-2016

Singapore/ 

Australia review 

design systems 

2018

UK joins Hague 

System 

2018-2020

Evaluation of EU 

legislation on design 

protection 
(Consultations, 

stakeholder discussions, 

final report) 

2022

Release of 

Legislative 

proposals 

(now end of the 

year)  
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2016 Legal Review of  Industrial Designs protection in Europe: 

conclusions and recommendations 

01 Retain parallel national and EU systems but strengthen cooperation

02

03

04

05

Graphic representation and product classification should be aligned at national office level through the EUIPO

convergence programmes 

The EUIPO should allow more representations of designs 

Ex parte injunctions and declaratory actions (non-infringement) should be looked at in 

the context of the Enforcement Directive 

Swift and inexpensive invalidation proceedings should be available at national level 

06 The definition of design should make it clear that all designs should be “visible” 
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2020 European Commission Evaluation Report

3. Greater Harmonisation of Member State 

practice and procedure 

– Harmonise fees for national applications

– Harmonise national procedures (eg deferment 

of publication, cancellation of the ‘unity-of-class’ 

requirement)

– Administrative invalidity procedures

1. Clarification 2. Improving application process 

But there are still areas for improvement 

– Clarification that virtual designs, animated 

designs and GUIs are covered by the relevant 

definitions

– Increase the number of permitted 

representations 

– New means of representation e.g. 3D digital 

representations and video files to protect 

digital designs more effectively 

– Revisions to fees (e.g. remove higher fees for 

each renewal)

Overall, the system remains fit for purpose

It provides predictable, fast, cost-effective, pan-EU rights

and harmonises laws across the Member States 
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Likely content of  the reform

01

General updates on 

terminology

04

Changes to RCD fees 

(likely in Regulation 

itself)

02

Update on some 

procedural issues to 

align designs with 

EUTMs

03

Harmonisation of 

spare parts? 

06

Introduction of 

national office-based 

design invalidity 

procedures

05

Alignment of national 

procedures with the 

EUIPO on ex officio 

examination of prior 

art?

Secondary legislation 

(significantly later)  

Amending Regulation Codified version 
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EU design law and spare parts 

1. INTERNAL SPARE PARTS 

A. National Level 

Freeze plus compromise (Article 14 of Directive) 

– MS permitted to retain existing laws in relation to spare parts 

– Any changes must be made to liberalise the spare parts market (No MS done this)

Result is a patchwork of protection across EU – no single market 

B. EU position 

No protection for component parts of complex products not visible whilst in 

normal use (Article 4(2) of Regulation)

– Complex product = multiple replaceable components permitting disassembly and 

reassembly

– Practically means the inside of cars e.g. engines 

2. VISIBLE SPARE PARTS 

– Can be protected but the repair clause provides an exception to infringement 

– Art 110 Design Regulation – allows spare parts manufacturers to produce parts 

protected by design rights for to repair complex products to restore their 

original appearance 

Acacia: CJEU (C-397/16)

– Repair clause extends to component parts regardless of whether the design is 

dependent on the appearance of the complex product e.g. wheel rims where the 

shape is not determined by the kind of car

– BUT only covers “visually identical” replacement parts and not those that are for 

customisation  

– AND duty to ensure that downstream users act in compliance with the repair 

clause through appropriate means (eg contracts)
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EU Designs Study: Conclusions on spare parts 

There should be harmonisation and a single market for spare parts 

BUT does not advocate one solution 

? ?? ?

Shorter duration of 

protection for design rights 

in spare parts?

Remove design protection 

from spare parts 

Compulsory licensing and 

remuneration (FRAND

licence)?

Introduce a stricter 

standard of validity/ shorter 

duration of protection 

What are the possibilities? 
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EU Evaluation of  EU legislation on 

design law: Spare parts 

Rules on 

spare parts 

should be 

the same 

across the 

EU 

‒ This is a necessary pre-

requisite for a proper 

functioning single market

Different

rules on 

spare part 

protection 

are a 

problem 

‒ Makes it difficult for 

companies to operate 

across the EU, provide 

obstacles to the free 

movement of goods and 

creates legal uncertainty

BUT there is 

no clear 

consensus

as to an 

acceptable 

solution

‒ The interests of car 

manufacturers and spare 

part manufacturers are 

diametrically opposed

????
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Questions?

Allen & Overy is an international legal practice with approximately 5,700 people, including some 590 partners, working in more than 40 offices worldwide. A current list of Allen & Overy offices is available at allenovery.com/global/global_coverage.

Allen & Overy means Allen & Overy LLP and/or its affiliated undertakings. Allen & Overy LLP is a limited liability partnership registered in England and Wales with registered number OC306763. Allen & Overy (Holdings) Limited is a limited company 

registered in England and Wales with registered number 07462870. Allen & Overy LLP (SRA number 401323) and Allen & Overy (Holdings) Limited (SRA number 557139) are authorised and regulated by the Solicitors Regulation Authority of England 

and Wales.

The term partner is used to refer to a member of Allen & Overy LLP or a director of Allen & Overy (Holdings) Limited or, in either case, an employee or consultant with equivalent standing and qualifications or an individual with equivalent status in one of

Allen & Overy LLP’s affiliated undertakings. A list of the members of Allen & Overy LLP and of the non-members who are designated as partners, and a list of the directors of Allen & Overy (Holdings) Limited, is open to inspection at our registered office 

at One Bishops Square, London E1 6AD.
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