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1. THE ROLE OF THE LAWYER AND PARTY IN A MEDIATION   

The mediator is responsible for the process while the responsibility for the outcome of 

mediation lies always with the parties, as advised by their lawyers. The parties are free to 

negotiate or not, or settle or not. Though parties have a say about the process and should be 

consulted by the mediator on a regular basis to make sure that they feel at ease and committed 

to the process. Similarly, the mediator will stimulate debate and analysis on the issues and 

possible solutions being careful not expressing a view on the merits.  

 

1.1. The role of the lawyer 

The approach and skills expected from the lawyer in mediation is the one of a skilled adviser. 

The role of the lawyer shifts from advocate to advisor. The focus is not anymore on 

succeeding in litigation but on the client’s underlying interests which may or not be consistent 

and which may go far beyond the legal aspects of the dispute. At the same time, mediation 

counsels can maximize the potential for successful outcomes by employing the same level of 

dedication and professionalism as when preparing for trial. 

 

1.1.1. Preparation 

The better prepared participants will almost do better than the less prepared ones.  The lawyer 

will have a preparation session with the client to go through the facts carefully, discussing and 

analysing the risk factors, and play on the case honestly and openly. Depending on the nature 

of the conflict, its size and complexity, the preparation will be more or less detailed. The 

lawyer will in most cases take a leadership role in the preparation of the mediation. 

First, review the history of the dispute and the status of negotiations, the other parties 

involved and the background of the parties’ relationships. 

http://prezi.com/mwqmm0x0hcvd/?utm_campaign=share&utm_medium=copy&rc=ex0share


www.mediationbydesign.com © Vincent Tilman 2014 

 2   

Second, identify and involve the stakeholders. The identification of stakeholders should not 

be limited to inside counsels and the business unit/persons involved, it may be valuable to 

involve people outside the company such as possible subcontractor (bookkeeper…), insurance 

representative or expert that can have a leverage effect on the negotiations within the 

mediation. 

Third, prepare arguments supporting positions. Although the mediation will focus more on 

interests than position, the preparation session will involve a thorough investigation and 

understanding of the client’s and the opposing party’s positions and interests which may be 

financial, technical and legal.  

The distinction between positions and interests is part of the negotiation basics. The position 

is “what” you want. The interest is “why” you want it. It is assumed that interest based 

negotiation creates value and opens door for a negotiation where both sides to the 

negotiation work together to find the best solution for all parties involved. 

Fourth, prepare a case summary to be handled to the mediator. Most mediators will want to 

have a brief overview of the dispute a couple of days before starting the mediation. The 

mediators will usually discuss with the parties how that document should be structured and 

the level of details expected. When drafting a case summary, bear in mind what information it 

is critical to convey to the other party(ies) and to the mediator. It is very helpful if you can 

articulate both the legal arguments, and the commercial ones. You may also like to suggest 

any areas of discussion or negotiation which you think might prove important or fruitful in the 

mediation. 

Fifth, work on a concise “opening statement” with your client. The opening statement in 

joint session offers an opportunity to have the other side’s decision maker hear the client's 

arguments, often for the first time, in a manner unfiltered by the other side's own counsel. 

Six, assess the litigation risk objectively with your client. In the context of difficult 

negotiations, it is crucial for the client to understand what the benchmark for settlement 

decisions is. This is comparing what might be achieved in settlement with the legal and 

business consequences of the litigation or arbitration alternative. This is not always an easy 

task for a mediation counsel, because most parties view their facts with a degree of selective 

perception and most lawyers cannot avoid a certain amount of advocacy bias. In disputes 

involving substantial money or strategic business interests, mediation lawyers should consider 

retaining an objective third-party to assist in making this litigation-risk assessment. 

Seven, explore potential creative solutions. While litigation lawyers focus on issues of fact 

and law, mediation counsels should encourage their clients to look for business driven 

solutions. Organising a brainstorming on potential solutions with the client is an excellent 

way to prepare. The brainstorming session should not be limited to the acceptable outcome of 

the negotiation but will also explore the interest and possible solutions that might be proposed 

by the counterpart. All too often, parties lose a significant advantage in mediation as the result 

of having thought about only their end goals. Each option identified in brainstorming session 

will be assessed against the best or worst alternative. When an option for solution emerges, 

the counsel will take the client through their part in presenting the “best option” with the 

opposing team, rehearsing all the likely questions and issues that might be generated. 

The counsel should develop reasons why the other side should be willing to move to a 

“reasonable” settlement proposal. Here, the advocate's goal is to persuade the other side to 
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consider his or her client's proposal. Counsel should recognize and be prepared to advance 

reasons why the other side's interests are being served by a specific settlement proposal. 

Eight, develop a negotiating plan. In recognition of the fact that counsel and the client will 

be engaged in a “negotiation” with the mediator as well as adverse parties, counsel think with 

the client of as many concessions as possible which will be of value to the other side but 

which do not involve great cost. Such concessions of marginal cost can also be regret, 

empathy, apology or recognition. When the dispute involve parties of very unequal power, it 

may be important for the more powerful one to demonstrate to the other party that the case 

being presented has substance and is being run competently and taken seriously. The 

negotiation team will be thinking through a series of stepped concessions in advance, costing 

each option in term of money as well as management time and public or internal relations. 

The timing for making concession is of importance. Negotiation studies establish that the 

party making the first credible move can gain an advantage, referred to as “anchoring and 

adjustment,” by setting a recognizable benchmark from which settlement options are 

developed. 

Ninth, define the provisional “bottom line”. When entering into negotiation within the 

mediation, you should know the provisional bottom line point below which negotiation are 

simply not worthwhile. Below the bottom line, the chances of bettering the proffered outcome 

by litigation or arbitration are clearly better. When defining the bottom line, the negotiation 

team should also define what factor would make a difference to the decision about the bottom 

line and which could cause to change the approach. If the lawyer feels that the client could be 

manipulated by a pushy and manipulative counterpart, he/she will prepare the client on the 

possibility to walk away. 

Tenth, prepare a draft settlement agreement. It is the task of the lawyers, should a mutually 

acceptable solution be found by the parties, to draft a settlement agreement. The settlement 

comes often after lengthy negotiations and having prepared the agreement at the outset will be 

valuable in order to avoid overlooking important information or non-economic issues. 

Finally, send this check list to the other party. If the other party is as well prepared as you are, 

the chance of having an efficient mediation session are greatly enhanced. 

Mediation counsel’s checklist when preparing for mediation: 

- Review the history of the dispute with the client. 

- Prepare the client as to what to expect at the mediation. Advise the client that you may 

have your own private session with the client during the mediation. Advise and 

prepare the client for the possibility that the mediator may ask to meet with the client 

without you present. 

- Determine what time the client would like the mediation to both start and end 

- Identify and involve the stakeholders. 

- Prepare a case summary. 

- Work on a concise “opening statement”.  

- Make sure that your client understands and is able to communicate to the mediator the 

key issues and facts important to the client’s case. 

- Develop a negotiating plan. Prepare arguments supporting positions. Define the 

provisional “bottom line”. Help the client decide what change in their negotiation 

position they are willing to make at mediation resulting in an impasse. 

- Advise the client in advance on the projected trial date, the length of a trial, and your 

estimate for the cost of preparing and trying the case for the client. 
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- Prepare the client on what the other side will say. 

- Prepare the client on what you will say and when you will say it. 

- Explore potential creative solutions. 

- Prepare a draft settlement agreement. 

 

1.1.2. Building the team to attend the mediation and clarifying roles 

The lawyer will give support in assembling the team to attend the mediation. Everyone who 

attends should be necessary and have a clear role to play. It will be decided who will speak in 

a joint session and what subjects each presenter will address. When the decision maker is 

articulate and persuasive, his statement directly to the other side can be far more powerful 

than any advocacy statement by the counsel. In some other cases, the client’s interests are best 

served by having the client and the counsel divide their presentation. This calls for 

considerable perception and sensitivity to the client’s needs and capacities. 

It is crucial to encourage the participation of a decision maker with full authority to make 

resolution decisions (based on the worst case scenario), even if this person does not have 

personal knowledge of the underlying facts at issue. Participants in the mediation process are 

going to listen to persuasive arguments, will be tested on their positions and will take part in 

an interest based negotiation which altogether will bring them to change mind and review 

expectations. Such changes can be difficult to explain to someone more senior by phone, 

often outside office hours. Should it be impossible to bring the deciding person around the 

table, this must be flagged in advance with the mediator and opponent. The mediator and 

opponent may be able to add weight and convince the person with appropriate decision 

authority to attend. 

When the mediation involves a large team, the best policy is probably to sit the decision 

maker and the case presenter close to the mediator with the remainder of the team seated 

beyond. A challenge may be to keep everyone feeling involved and avoid boredom for those 

not participating directly or having a limited contribution to the mediation. For the last, it may 

be useful to foresee internet connection in the mediation room and discuss when the 

contribution is the most likely to be needed. 

 

1.1.3. Professionalism and some ethical considerations 

Transitioning from litigation to mediation advocacy requires professionalism and brings a 

couple of specific ethical questions.  

The lawyers will not over-impose themselves on their client’s case. The magic of mediation 

is that the parties keep control on the issue of the dispute. The lawyer shall not over-identify 

with the client in a determination to defend the case. A loss of objectivity can be extremely 

damaging for the client. This is also very short term thinking for the lawyer to run the case on 

its own financial benefit. It is the role duty of the lawyer to regularly consult with the client in 

mediation and, if need is to communicate more efficiently, to request the mediator a break. 

On the same path, the lawyer will always be careful to assess the capacity of the client, that 

he/she is fully informed, and ensure that it is left to the client to make the decision. 
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Lawyers conduct in negotiating a settlement should be characterised by honour and fair 

dealing. Bluffing about the value of the case or the settlement authority with objective to 

pressure the other side to make greater concessions should be carefully considered 

beforehand. While we might recognise the need for zealous advocacy in representing the 

client, making false statement of material facts could be grounds for legal malpractice or 

discipline claims. 

Occasionally in mediation, a lawyer shows no interest in reaching settlement by resisting to 

advance a settlement proposal and indicating systematically interest in learning more about 

the case. Such abuse of the mediation process may be motivated by the intention to delay the 

litigation or to embarrass the opposing party or lawyer. While such unproductive behaviour 

can hardly be sanctioned by a judge, the mediator should terminate the session and refuse 

further participation. 

Since the mediation is private and confidential by agreement and applicable laws, the 

lawyer will not disclose confidential information obtained in mediation.  

One frequently encountered reason for non-settlement is that the lawyer has found it 

impossible to get the client to accept the risk assessment or to revise downwards the prospects 

of success. This is where the lawyer acting for a party in mediation will have to demonstrate 

self-confidence and courage. Though, repeated attempts to convince the client may lead to 

worries that the client may blame the lawyer and disrupt the working relationship. In this case, 

the lawyer can in a private caucus with the mediator request the neutral to use his/her 

independence to reality-test with difficult parties. The mediator can also help the lawyer with 

trying to avoid loss of face if earlier advice has been unrealistically optimistic.  

 

1.1.4. Negotiation strategy 

A good understanding of the negotiation techniques and strategy is needed to advise the client 

at best. This is singled out in the following chapter. 

 

1.1.5. Process skills 

The client will be better represented by someone with a good understanding of the dynamics 

of mediation and ideally that has been to mediations before. Experience can be built in 

attending courses including practicing role plays and will be enriched by accompanying a 

more senior mediation counsels in a few mediations cases.  

 

1.2. The role of the party 

This is the most important role of any involved in a dispute. The party is the owner of the 

dispute and needs to preserve that final primacy. By taking a problem to a lawyer, the person 

or the company lose control, voluntarily or not, of the solution process. In mediation, the 

mediator and the lawyer will encourage and ensure the involvement of the party in the process 

at all time. Mediation is the restoration of the client control on his/her conflict. 

However not always possible, the presence of a lawyer, whether in-house or an external 

consultant is of great interest to help the party to take a step back ahead of the mediation or 
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during the mediation session. Lawyers are usually experienced participants in mediation, 

teamwork is the key to success at mediation.  

 

1.2.1. Preparation of the mediation 

With the help of a Counsel or not, the party will prepare for the mediation. The party will be 

responsive to the mediator’s request and make his/her availability a priority. He/she will sign 

a copy of the agreement to mediate or mediation protocol prepared by the mediator. The party 

will inform the mediator about authority to settle, possible limits and mitigation measures 

should the solution go beyond these limits. Lines of communication to a more senior person 

need to be open, particularly outside of normal working hours. Parties will inform the 

mediator who is to attend the mediation. 

The party will think about the key issues, prepare opening remarks, reflect on its interests and 

needs, think about its alternatives and think about the other party’s perspective, interests and 

alternatives.  

With the support of the lawyer when available, the party will prepare the opening statement. 

The statement will include its perspective on the facts and the issues in an open, respectful 

and honest manner and will identify issues for discussions and objectives. 

1.2.2. Mediation session  

During the mediation, the parties will not sit behind their lawyers as they would do with 

litigation but will instead fully engage into the process. They will in particular ensure an 

active listening to the other party and will try to understand the other party’s perspective. 

When necessary, the party will ask clarifying questions. 

When invited by the mediator, the parties will explore issues and interests. That goes through 

sharing information, seeking to understand the needs and interests expressed by the other 

party, generating options for the resolution of the dispute and articulating what is important to 

them. 

Before signing the settlement agreement, the party should visualise clearly the short and long-

term implications of the settlement agreement on terms offered, taking into account their 

interests and assessed risks as well as their legal rights and obligations. 

 

1.2.3. Be prepared to participate in the process 

Mediation is a process that requires commitment of the parties to attempt to settle the dispute. 

The primary responsibility for resolving the issues rests with the parties and not with the 

mediator or the lawyers. The parties must be willing and ready to address the problem. 

 

1.2.4. Imbalance of power 

In most conflict situations, one party has more power than another. If one side is far more 

powerful than another, they are likely to simply impose their solution on the other side, who 
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will be forced to accept it, because they have no other choice. In reality, the power imbalance 

can have a bad influence on the outcome for both parties.  

It is very difficult to remedy a power imbalance. At first, the party should try to ascertain the 

extent of actual power held by the other party. Sometimes that power is illusory but if 

considered real by one of the party, there is power indeed. At second, the party should try not 

to be intimidated by the setting and should try using it to its advantage. Having understood the 

relationship helps to develop it.  

With the support of the mediator, the party will aim for collaborative rather than competitive 

negotiations. It is also suggested to set clear objectives and goals enhancing transparency and 

gaining mutual trust. It is also critical to be assertive and prepare a fall back alternative to the 

mediation and show readiness to use it. 

Competitive versus collaborative negotiations is part of the basics of negotiation theory. The 

competitive approach to negotiations assumes a fixed pie with no value creation, a win-lose 

situation. In collaborative negotiation, it is assumed that the pie can be enlarged by finding 

things of value to both parties, a win-win situation. Being collaborative does not mean being 

weak and giving in but rather taking a joint problem-solving approach with requires 

transparency and trust.  

When a party feel too much pressure to settle due to this power imbalance, it should be 

discussed with the mediator, possibly in private.  The mediator has the professional duty and 

responsibility to protect both parties. The mediator aware of such issue will assure that both 

parties have all necessary information, know the issues, know the available options, and, 

know the pros and cons of each option. The mediator is not disengaged, it is his or her 

responsibility to make sure both parties are heard and to ask hard questions of each of them 

and ultimately assure that neither party is being taken advantage of. 

Master tip when involved in an imbalanced of power mediation: 

- Be aware of the power balance in the relationship and use it to your advantage.  

- Aim for collaborative rather than competitive negotiations.  

- Set clear objectives and goals at the outset. 

- Discuss that feeling of power imbalance with the mediator and when relevant with the 

other party. 

 

1.2.5. Emotional issues 

Disputes, due to their nature, create and foster strong negative emotions. Where relationships 

were blighted by the acrimony, it is not surprising that sometimes emotions are more powerful 

than the facts in determining the dispute resolution outcome. However without emotions it 

would be impossible for people to resolve important conflicts. Emotions motivate us to act 

and keep us working hard to settle differences. The problems emerge when emotions affect 

the way to negotiate.  

To negotiate well the party need to step back and see the big picture and balance emotion with 

reason. The best way to deal with emotions is first to accept that there is nothing wrong with 

having emotions and second to realise when these feelings arise. The negation of emotions, 

particularly strong feelings, usually leads to bursts. They will come out, often in the most 

inappropriate way and at the most awkward time. The body closely tied to the emotions may 



www.mediationbydesign.com © Vincent Tilman 2014 

 8   

play a role of revelatory of these feelings: headaches and aching muscles in the neck and 

shoulders may indicate panic, a tight chest may signal fear, a racing heart and sweating 

usually signal anger, and fatigue and slowed speech suggest sadness.  

Usually, awareness and recognition of emotions will be enough to control behaviour. When 

this is not the case, the party should avoid reacting immediately. Buying some time is always 

a good way to deal with surging emotions. Common ways to take a physical break include a 

trip to the washroom or suggest a break for lunch or coffee.  

When the party is fully aware of its emotions, it can decide whether to express them. Sharing 

emotions in a constructive way and at an appropriate time can greatly enhance the mediation 

process. Though, feelings will be described carefully with objective to avoid attributing, 

blaming or judging. 

Dealing with your emotions in negotiation 

- Accept that feelings are normal and natural 

- Identify and understand your feelings 

- Take time to deal with extreme emotions 

- Express and share your emotions in a constructive way 


