STUDY ON VOLUNTARY REGISTRATION
AND DEPOSIT SYSTEMS:
UNITED STATES AND CHINA

June 2018

STUDY ON VOLUNTARY REGISTRATION AND DEPOSIT
SYSTEMS: UNITED STATES AND CHINA
------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

Conducted for the EUIPO by
The Oxford Intellectual Property Research Centre
Researchers:
Dr Dev S. Gangjee
Professor Graeme B. Dinwoodie
Ms Alexandra Mogyoros
Mr Baao Zhao

ISBN 978-92-9156-247-3 doi: 10.2814/196706 T-04-18-051-EN-N
© European Union Intellectual Property Office, 2018
Reproduction is authorised provided the source is acknowledged

2

STUDY ON VOLUNTARY REGISTRATION AND DEPOSIT
SYSTEMS: UNITED STATES AND CHINA
------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

TABLE OF CONTENTS

I. EXECUTIVE SUMMARY .................................................................................................... 4

II. INTRODUCTION ............................................................................................................... 8

III. COUNTRY REPORT: UNITED STATES ........................................................................ 11

IV. COUNTRY REPORT: THE PEOPLE’S REPUBLIC OF CHINA ..................................... 35

V. ANNEXES ....................................................................................................................... 52

Annex I: US Surveys


List of contacts



Survey forms

Annex II: China Surveys


List of contacts



Survey forms

3

STUDY ON VOLUNTARY REGISTRATION AND DEPOSIT
SYSTEMS: UNITED STATES AND CHINA
------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

I. EXECUTIVE SUMMARY
This research study provides up-to-date information on the functioning of voluntary registration and
deposit systems (including copyright registration systems) that are relevant for the purposes of
intellectual property (IP) protection,1 with three qualifications. First, it reviews systems managed by public
sector institutions, with private sector systems included where information is available. Second, this study
does not review established registration systems for trade marks, designs and patent protection. It
focuses on voluntary registration or deposit systems which supplement or support copyright protection.
Third, its jurisdictional scope is limited to the United States of America (the US) and the People’s
Republic of China (China), which have both legal and economic significance for rights holders.
The aim of this study is to inform the feasibility analysis conducted by the European Union Intellectual
Property Office (EUIPO) on establishing a general-purpose, digital, voluntary deposit system at the EU
level. Voluntary registration as well as deposit systems face certain common challenges:
i. Being voluntary or optional, can their use be incentivised? Do they offer a practically useful service?
ii. To what extent can they be digitised, offering online access to their services?
iii. Can the information provided to the public facilitate licensing, transfers of ownership, securitization
and the commercialisation of intellectual assets in general?
The national reports for the US and China follow the structure of prescribed survey questionnaires.
Information about registration and deposit systems was obtained through a combination of analysing
primary and secondary legal sources, qualitative empirical research (targeted surveys complemented by
semi-structured interviews) and official reports as well as descriptive statistics. Each national report
therefore describes institutional features (identifying relevant public or private systems); legal features
(the legal basis for the registration or deposit system; type of content registered or deposited; legal
effects of doing so etc); and technical features (whether electronic registration is available; the main
information fields in the application; fees; and statistical information). However this Executive Summary
will present the key findings in response to the three challenges identified above.
Before turning to the findings, a preliminary detour is called for, since certain terms used in this study
need to be clarified for the benefit of the reader.
• Registration is a formal requirement common to many intellectual as well as real property regimes.
The object of protection is identified within a publicly accessible register. This could be a copyright
work, such as a book or sound recording. For copyright registries, additional details relate to the
category of work being protected (literary, musical, artistic etc.); the title of the work; the date and
place of publication; ownership as well as authorship details and so on. In return for the provision of
this information to the public, registration grants certain legal rights or privileges to successful
applicants. One such advantage is a presumption of ownership — the successful registration
applicant is presumed to be proprietor.

1

The text of the present study was finalised in November 2017.
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• Recordation or recordal refers to the requirement that transfers of rights (for example, an
assignment pursuant to a sale), or the creation of legally recognised interests in those rights
(for example, security interests or exclusive licenses) be placed upon a public register. While
the usage of recordation in this sense is specific to the US, many other jurisdictions have the
requirement that those transactions which affect IP rights in registered works must also be
publicly registered.
• Deposit is used in three senses. The first is general and presently being studied by the EUIPO.
The next two are copyright-specific.
o

The first usage is in the supplementary evidentiary sense outlined in the Introduction which
follows this Executive Summary. Voluntary deposit systems for intangible assets usually provide
presumptive evidence as to the
•
•
•

Status of the applicant as creator/inventor or right holder of the deposited intangible;
Date of deposit and potentially the date of creation/invention; and
Storing the content that is deposited, thereby providing a stable reference point in any future
dispute or transaction (for example, storing the detailed business idea, design drawing, film
plot, or invention).

o

Copyright registration deposit, where depositing a complete copy of the work for which
registration is sought is one of the registration formalities. The deposit copy is then used for
examination purposes by the registry.

o

Mandatory deposit systems have historically been associated with copyright regimes but fulfil
distinct public policy objectives. By compulsorily requiring that copies of certain types of works
(paradigmatically, books) were deposited — initially with copyright registrars but then directly with
cultural institutions — the objective was to increase the collections of public libraries and thereby
develop rich cultural repositories. 2 However over time, the deposit requirement was detached
from the question of copyright subsistence. While mandatory deposit systems continue to exist,
the penalty for non-compliance is usually a fine and not the forfeiture of copyright. Since the
policy basis for such systems diverges from that of IP protection they have not been considered
in detail.

Having set out this terminology, the findings of this study in relation to the three questions identified
above can be presented.
First, despite being voluntary are such registration systems considered practically useful? The answer
which emerges is positive for both jurisdictions. To varying degrees, copyright registration certificates
provide evidence as to (i) the identity of the rights holder (creator or owner); (ii) the identity of the
protected work; and (iii) the date of registration as well as date of creation (helpful in establishing priority
where there are competing claims). This evidence assists both in dispute resolution as well as in
transactional/commercial contexts. However the weight given by courts to these certificates depends
2

WIPO, Summary of the Responses to the Questionnaire for Survey on Copyright Registration and Deposit Systems
(2010), Part B — 1.
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upon the rigour of the examination process. If the examination is largely formal (as in China) then courts
have the authority to revisit certain assumptions. For example, they can revisit the question of whether
the work is sufficiently original or creative to merit protection. Conversely a more substantive examination
— albeit slower and costlier — could lead to greater judicial reliance. In addition to the presumption of
validity for the information contained in the registration certificate, the US has also strongly incentivised
copyright registration in other ways. For US works, registration is a precondition for bringing an
infringement claim. It is also the mandatory gateway for accessing highly desirable remedies: claiming
statutory damages and attorney’s fees (costs). Therefore copyright registration has proved useful in both
countries across a range of contexts:
•

In domestic litigation, by setting up rebuttable presumptions relating to ownership and/or
authorship, the date of registration (and creation) and the protected status of the subject
matter.
More speculatively, in international litigation, by providing potentially persuasive evidence of
rights. Some respondents suggested that US copyright registration was considered credible
evidence abroad.
In various rights enforcement contexts:

•

•

o
o

o

As a precondition for litigation to protect US copyright works as well as access highly desirable
legal remedies.
For online enforcement in China, filing copies of copyright registration certificates with online
service providers (OSPs) facilitates the removal of infringing materials. This establishes the
legitimacy of the basis for subsequent notice-and-takedown requests alleging copyright
infringement. In the US, while proof of registration is not required for the initial take-down
request, if the alleged infringer opposes the request, the registration certificate becomes
relevant for the next stage, to prevent the material from being uploaded once again.
For ex officio enforcement by customs authorities in both the US and China. Customs
authorities inspect shipments of goods for infringing articles, by relying on the prior registration
of IP rights with the authorities. Proof of copyright registration is the most convenient method for
establishing such prior rights.

•

Potentially in opposition as well as invalidation proceedings in China, when objecting to
applications or challenging registrations for trade marks. Copyright registration helps
demonstrate the priority of the opponent’s claims based on copyright filing dates.

•

Registration of initial claims as well as recordation of subsequent transactions is considered
useful in several commercial scenarios: for mergers and acquisitions, outright transfers of
ownership, licensing activity or using a proprietary interest in copyright in order to secure a
loan. Proving who owns what and from when provides a useful baseline for all these
activities.

•

Finally, there are suggestions from China that copyright registration has been used to
support sector-specific innovation policies. The software and high-technology industries
have been provided with certain tax incentives and to prove that an entity qualified as a
beneficiary, a certain number of copyright registration certificates (for software) has been
treated as credible evidence.
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Second, both the US and China are hybrid systems where paper-based and online registration paths
coexist. Neither is fully digital. In China, across the national and provincial registries the application
process may be initiated online but requires supplementary material to be submitted as hard copies. In
the US, certain types of applications still require hard copies to be submitted. Both countries are actively
considering the transition to a fully digital registration system. Both are also implementing processes to
improve the availability of copyright registration records for online access and searching. While recent
records are available online, efforts are underway to incorporate the historic backlog (for the US) and
improve upon the comprehensive national database of registrations, including all provincial registrations
(for China). In terms of the scope of digitisation there are three noteworthy features. (a) Both countries
also record — to varying degrees — downstream transactions relating to copyright protected works.
China has a mandatory requirement for recording pledges such as mortgage agreements, where
copyright is provided as security for a loan. The US incentivises the recordation of documents relating to
a broader range of copyright transactions such as outright transfers of ownership, licenses and
securitisation. Including these records of downstream transactions within searchable digital databases is
important, in order to establish the priority of claims over a work or trace the chain of ownership beyond
the initial registration details. (b) The extent to which copyright registration interacts with and facilitates a
mandatory deposit requirement has consequences for digitisation initiatives. Many countries have a
mandatory deposit requirement for cultural works published within that jurisdiction. In the US the Library
of Congress has an interest in the best edition — often a high-quality hard copy — of a work being
channelled into its collections via the US Copyright Office. While cultural repositories such as national
libraries have an interest in hard copies, copyright registrars may prefer digital ones for examination and
record keeping purposes. To the extent that the two systems are joined together, the former may impede
digitisation efforts of the latter. (c) Finally, to the extent that a complete copy of the work can be
deposited as part of the registration application, there is no consensus on whether a digital copy of this
registration deposit should be made available online and how access to it should be regulated. However
meta-data about the work is available online via the register and — at least in the US — the physical
copy of the registration deposit may be accessed at the copyright registry.
Third, there is some evidence that an accurate set of registration and recordation details facilitates
commercial activity, by allowing potential licensees or purchasers to make contact with rights holders.
However survey respondents indicated that registration information would in practice be supplemented
by contractual warranties and indemnities, to further reassure potential purchasers or licensees about the
validity of ownership.
Overall, the two national reports strongly suggest that voluntary copyright registration is considered
useful in practice and the direction of future travel is towards the increased digitisation of both the
application process as well as the online availability of registration and recordation details.
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II. INTRODUCTION
1. SCOPE OF THE STUDY

This research study provides up-to-date information on the functioning of voluntary registration and/or
deposit systems (including copyright registration systems) that are relevant for the purposes of
intellectual property (IP) protection,3 with three qualifications. First, it reviews systems managed by public
sector institutions, with private sector systems included where information is available. Second, this study
does not review established registration systems for trade marks, designs and patent protection. It
focuses on voluntary registration or deposit systems which supplement or support copyright protection.
Third, its jurisdictional scope is limited to the United States of America (the US) and the People’s
Republic of China (China), which are jurisdictions with both legal and economic significance.
The aim of this study is to inform the feasibility analysis conducted by the European Union Intellectual
Property Office (EUIPO) on establishing a general-purpose, digital, voluntary deposit system at the EU
level. The EUIPO is presently considering the ‘feasibility of developing a digital platform enabling authors,
inventors and other creators to upload their works to a central repository in a secure and confidential
manner so as to keep evidence of the date of creation or invention’.4 By acknowledging receipt of the
materials submitted, the purpose of a voluntary depository is to provide presumptive evidence as to the
(i) status of the applicant as creator/inventor or right holder of the deposited intangible; (ii) the date of
deposit (and potentially the date of creation/invention); and (iii) storing the content that is deposited,
thereby providing a stable reference point (for example, storing the detailed business idea; design
drawing; film plot; or invention). This evidence could then be relied upon during subsequent litigation or
for transactional purposes, when transferring ownership in intangibles that are not otherwise registered
under other regimes such as patent law or design law.
The EUIPO, in the context of its feasibility study, has gathered information relating to relevant national
systems within the EU. These include France’s Enveloppe Soleau (now extending to an e-Soleau digital
system from December 2016) 5 and the Benelux i-DEPOT system.6 By providing evidentiary support,
such deposit systems feed into other regimes which regulate rights over intangibles. For example, in
some jurisdictions, certain types of TV formats are not protected by copyright law. 7 The digital deposit of
an otherwise-unprotected TV format could provide evidentiary support for an unfair competition claim
against misappropriation or the violation of a trade secret (breach of confidential information) if a third
party who has been shown the format seeks to commercialise it without permission.8 The same is true for
3
4

The text of the present study was finalised in November 2017.
European Observatory on Infringement of Intellectual Property Rights, Work Programme 2017, 17.

5

For the original physical deposit system, see: https://www.inpi.fr/fr/proteger-vos-creations/lenveloppe-soleau/enveloppesoleau. For the digital deposit system, see: https://www.inpi.fr/fr/services-et-prestations/e-soleau.
6

See: https://www.boip.int/wps/portal/site/ideas/.

7

See Olswang LLP, FRAPA Report 2011: Protecting Format Rights at: https://www.frapa.org/wpcontent/uploads/Report/FINAL%20FRAPA_Report_2011.pdf. For a recent review of UK authorities, which involves both
copyright infringement and confidential information-based claims see: Banner Universal Motion Pictures Ltd v Endemol
Shine Group Ltd & Ors [2017] EWHC 2600 (Ch) (19 October 2017).
8

For an overview of unfair competition in the EU, see F Henning-Bodewig, Unfair Competition Law: European Union and
Member States, Vol. 18 (Kluwer Law International, 2006).
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business methods, which may not be patentable but could potentially be protected under unfair
competition law. Alternatively, proving a prior deposit date may enable a ‘prior user’ or independent use
defence to be made in some national intellectual property regimes. Voluntary deposit systems may
therefore have a supplementary role in such situations.
As this study will describe, both the US and China have voluntary copyright registration systems that
encompass registration deposit features. ‘Copyright (or author’s right) is a legal term used to describe the
rights that creators have over their literary and artistic works. Works covered by copyright range from
books, music, paintings, sculpture, and films, to computer programs, databases, advertisements, maps,
9
and technical drawings’. While copyright protection historically rested upon the formality of registration in
many jurisdictions, formalities as a condition for copyright protection are presently forbidden by
Article 5(2) of the Berne Convention: ‘The enjoyment and the exercise of these [Convention] rights shall
10
not be subject to any formality’. This prohibition was subsequently reinforced, via its incorporation into
the TRIPS Agreement and the WIPO Copyright Treaty (WCT).11 More specifically, under Article 5(3), a
Berne Union member remains free to impose formalities on its own nationals or works published within
that jurisdiction. Works produced by non-domestic authors or initially published elsewhere within the
Berne Union cannot be subjected to formalities affecting the enjoyment (recognition) or exercise of
copyright. Consequently, the vast majority of countries do not impose mandatory copyright formalities on
their own nationals as well. ‘Once countries began to protect foreign works automatically (no formalities)
it made little sense to retain the same prerequisites for domestic works. For this reason, copyright
formalities were gradually abolished, or reduced to a minimum, in virtually all countries’. 12 The Berne
prohibition ensured that copyright moved from being an opt-in system to one of largely automatic
protection.
Besides voluntary copyright registration, the research team also investigated whether other digital
deposit systems exist in these jurisdictions but we were not presented with any evidence suggesting their
existence. 13 So how relevant is information on voluntary registration systems in the context of
investigating voluntary deposit systems? At the outset it should be clarified that registries operate
differently from deposit systems. Stated simply, registries are designed to publicise the existence of
claims — they have a public information function14 — while deposit regimes exist to provide applicants
with evidence of ownership and the date of deposit if and when the need arises. They usually do not
publicise the deposited contents and exist to benefit individuals wishing to protect their ideas or
creations, often by ensuring the secrecy of the deposited content. Despite this difference in orientation,

9

For an overview, see: http://www.wipo.int/copyright/en/; see also JC Ginsburg ‘Copyright’ in R Dreyfuss and J Pila, The
Oxford Handbook of Intellectual Property Law, (OUP, 2017) (Forthcoming; available at:
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2811179).
10

Berne Convention for the Protection of Literary and Artistic Works, 9 Sep 1886, as revised at Paris on 24 July 1971 and
amended in 1979, 1161 UNTS 3, 35.
11

See respectively Article 9(1) of TRIPS and Article 1(4) of the WCT.

12

S van Gompel, ‘Les formalités sont mortes, vive les formalités! Copyright Formalities and the Reasons for their Decline
in Nineteenth Century Europe’ in R. Deazley, M. Kretschmer and L. Bently (eds), Privilege and Property: Essays on the
History of Copyright (OpenBook Publishers, 2010) 157 at FN1.
13

Privately operated databases of copyright ownership information managed by collecting societies was outside the remit
of this project. For such information, see FX Nuttall, Private Copyright Documentation Systems and Practices: Collective
Management Organisations’ Databases (Preliminary Version) (WIPO, 2011).
14

On this issue, see DS Gangjee ‘Copyright Formalities: A Return to Registration?’ in R Giblin and K Weatherall (eds),
What if We Could Reimagine Copyright? (ANU Press, 2017) 213, 219-220.
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studying voluntary registration systems is nevertheless helpful when considering voluntary deposit
systems for three reasons.15
First, to what extent is a voluntary system actually used in practice? What are the ways in which the use
of a voluntary system can be incentivised? This study shows that voluntary copyright registration in the
US and China is relied upon in several contentious and non-contentious contexts. Copyright registration
is clearly considered useful. Furthermore, the US has designed its system such that copyright registration
is very strongly incentivised, by making registration a pre-condition for an infringement claim and by
conditioning the availability of certain remedies upon timely registration. Second, the experiences of the
US and China with digitisation in the registration context — both as regards the application process and
subsequently making registration information publicly available — should be instructive as regards
deposit. Third, voluntary registration schemes provide an insight into the extent to which publicly
available information relating to the initial registration as well as subsequent transfers of ownership
(recordation) can facilitate commercial activity such as licensing or transfers, which is a factor to be
considered when assessing voluntary deposit systems as well.
2. METHODOLOGY

In order to gain insights into the operation of voluntary registration and deposit systems for intellectual
property (IP) in the US and China, a qualitative approach was adopted for data collection, supplemented
by an analysis of primary and secondary sources as well as official reports containing relevant
descriptive statistics. Survey questionnaires (included in the annexes to this report) were distributed to
respondents and supplemented with semi-structured interviews as required. The structure of the survey
questions closely followed the survey provided by the EUIPO. It asked questions related to institutional
features (identifying relevant public or private systems); legal features (the legal basis for the registration
or deposit system; type of subject matter covered; legal effects of registration etc.); and technical
features (whether electronic registration is available; the main information fields in the application; fees;
and statistical information).
Standalone exploratory interviews were also selectively conducted in person in the US (by Professor
Dinwoodie and Ms Mogyoros) and China (by Mr Zhaao). A full list of survey respondents and
interviewees for each jurisdiction is included in the annexes. Respondents answered in their individual as
opposed to institutional capacities. Three categories of respondents were surveyed and/or interviewed:
(1) The public registrars in each jurisdiction (the US Copyright Office; the Copyright Protection Centre of
China and the National Copyright Administration of China); (2) Specialist legal practitioners with
experience of the copyright registration system; and (3) for the US, legal representatives of certain user
groups who use the copyright registration system (publishers; authors; major software producers).
The information in the two national reports which follow suggest that voluntary copyright registration in
these countries is considered useful in practice and the direction of future travel is towards the increased
digitisation of both the application process as well as the online availability of registration and recordation
details. The analysis is therefore relevant when assessing voluntary digital deposit systems.

15

Given the opacity of copyright ownership information, Interest in voluntary copyright registration and deposit systems is
increasing. For an overview, see the results of the WIPO Second Survey on Voluntary Registration and Deposit Systems
at: http://www.wipo.int/copyright/en/registration/registration_and_deposit_system_03_10.html
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III. COUNTRY REPORT: UNITED STATES
A. INSTITUTIONAL QUESTIONS
1. INFORMATION ABOUT EXISTING IP REGISTRATION/DEPOSIT SYSTEM(S) MANAGED BY A PUBLIC
INSTITUTION

While voluntary and publicly-managed copyright registration exists in the United States of America
(referred to as the US in this report), our research did not reveal any additional public IP registration or
deposit systems within the scope of this project. By way of clarification, publicly managed registration
systems for trade marks, patents and design patents (i.e. designs) were outside the scope of this research
project. Consequently, this national report focuses on copyright and primarily considers publicly managed
copyright registration in the US in Sections 3-12 below. However, private copyright deposit systems are
also considered in Section 2 below.
As the relevant public body in this field, the US Copyright Office (USCO) ‘is the principal advisor to the
United States Congress on national and international copyright matters, testifying upon request and
providing ongoing leadership and impartial expertise on copyright law and policy’.16 The USCO exists as a
separate federal government department within the Library of Congress. The Register of Copyrights is the
Director of the USCO and works under the general direction of the Librarian of Congress, as part of the
legislative branch of the federal government. The USCO is responsible for operating a voluntary copyright
registration system as well as recording transfers of ownership and licensing agreements.
Unlike many other jurisdictions, the US is a relatively recent adherent to the Berne Convention. In the
absence of the Berne Convention’s prohibition on formalities, mandatory registration (to varying degrees)
was a distinctive feature of US copyright law for several decades.17 For instance, prior to 1 January 1978,
the duration of copyright protection was divided into two consecutive terms and renewal registration, within
strict time limits, was required as a condition of securing the second term. Studying copyright registration in
the US is therefore instructive for two principal reasons: (i) it has considerable experience relating to the
operation of copyright registration as well as extensive registration data; and (ii) despite presently being
voluntary, US law clearly incentivises copyright registration, as Section 3 describes below.

16

See: https://www.copyright.gov/about/

17

The US Berne Convention Implementation Act of 1988 came into force on 1 March 1989. For the history of US copyright
registration prior to that, see: S van Gompel, Formalities in Copyright Law: An Analysis of their History, Rationales and
Possible Future (Wolters Kluwer 2011) Ch 3; JC Ginsburg, ‘The US Experience with Copyright Formalities: A Love-Hate
Relationship’ (2010) 33 Columbia Journal of Law & Arts 311.
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2. INFORMATION ABOUT EXISTING IP REGISTRATION/DEPOSIT SYSTEM(S) MANAGED BY A PRIVATE
ENTITY

Several respondents referred to private registration systems — including some with a registration deposit
requirement — with which they were familiar.18 Section 2 provides an illustrative outline and includes a
detailed description of one specific private deposit system, managed by the Writer’s Guild of America.
Since it provides evidence as to the date of deposit as well as identifying the content deposited, this
regime has particular relevance in the context of studying voluntary deposit systems.

2.1 Private Registration and Deposit Systems

In general, private registration and deposit systems collect data about the work and a stored copy of the
work itself, in order to provide evidence in subsequent litigation or a transactional context. The evidence
usually relates to (i) the time of registration or deposit; (ii) the identifying characteristics of the work and (iii)
the identity of the person registering or depositing it. This information is then made public to varying
degrees. Many of the systems identified by respondents operate internationally, not being restricted to the
US. Private systems mentioned by respondents included:

(1) Picture Licensing Universal System (PLUS)

PLUS is of interest because it is a standardisation as well as registration-based initiative, which exists
primarily to facilitate licensing. PLUS is a cooperatively designed, multi-industry platform which (i)
generates a standardised global infrastructure for defining, categorising and licensing images. such as
drawings and photographs, as well as (ii) a registry where information relating to these images can be
publicly accessed by third parties who are trying to identify the rights holder or terms of use for a particular
image.19
In order to create a standardised infrastructure to facilitate licensing, PLUS has developed (i) a picture
licensing glossary, which sets out a common understanding of terms likely to be used in image licenses
(for example ‘card’, ‘camera ready’, or ‘talent’); (ii) a media matrix, which uniformly specifies international
media categories and organises them by type (for example advertising, motion pictures or internal
company use), while allocating universal billing codes to them; and (iii) providing a machine-readable
licensing data format, as a global standard for enabling new technologies to write, read, track, store and
analyse the details of images which are licensed.
The purpose of the registry is essentially to embed this information, which is relevant to ownership and
licensing, within images.20 It does not operate as a searchable database of images (for example, like a
photo stock library). However once an image has been found, the registry can be used to track down the
owner and other details. Creators or other rights holders can register their images or related licenses and
will be assigned unique PLUS identification (ID) codes in the process. Users can search for these rights
18

See the survey responses to (Q 2.1) and (Q 2.2) by Brianna Schofield, Barbara Cohen, David Nimmer and Jeff Cunard.
For further information on private registries in general, see M Ricolfi et al, Survey of Private Copyright Documentation
Systems and Practices (WIPO, 2011).
19
20

See: https://www.useplus.com/aboutplus/system.asp
See: https://www.plusregistry.org/cgi-bin/WebObjects/PlusDB
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holders either by their PLUS ID codes or via image recognition technology. Searching is possible as the ID
codes are first embedded within the images (they are fingerprinted and optionally digitally watermarked)
and the registry associates these stable ID codes with potentially dynamic meta-data (such as the date of
creation, owner details or license details, which can be changed over time).

(2) Songrite

Songrite is an international registration service which supplements the automatic grant of copyright with
proof that can assist copyright owners.21 The registry accepts information as well as registration deposit
copies relating to songs (both words and music), music (scores and arrangements) and lyrics (in the form
of text). Registration can take two forms. Digital registration requires creators or other rights holders to (i)
first become members by providing identification details and (ii) then submit registration deposit copies of
works online. Alternatively, postal registration is also possible and requires the completion of forms.22 The
forms require the applicant’s personal details, the title of the work(s), the names of the rights holders,
payment details and a copy for every work being claimed. Fees for registration range from 25€ for a single
song to 40€ for up to 14 songs.23
Upon registration, an ‘Official Songrite Copyright Certificate ©’ is issued naming the author(s), the title of
the composition and the date and time the work was registered with Songrite. These details also exist on
the Copyright Registration Database. Each registration and accompanying copyright certificate is valid for
life of the author plus a minimum of 50 years.

(3) Safe Creative

24

Safe Creative is — by its own admission — the largest global digital copyright registry.25 It accepts all
types of copyright protectable works and claims to provide registration evidence accepted in all signatory
countries of the Berne Convention and international copyright treaties. It guarantees the identification and
integrity of the registered deposit copy, as well as the date and hour it was submitted.
At the heart of the registration system is the technical process for identifying the registered work. Those
seeking protection need to first create an account and then create a digital file which incorporates a
protected work (for example, a photograph or music file). Subsequently, when the file is uploaded at the
time of registration, as the registration deposit copy, ‘Safe Creative generates 3 digital fingerprints or
hashes of the digital file that contains the work. This is done by using a different hash function for every
fingerprint… To check if a file is the original file that generated a certain fingerprint, one simply has to use

21
22
23

See: https://www.songrite.com/
See: https://www.songrite.com/Pages/Copyright_Forms.html
See: https://www.songrite.com/Pages/pricingtable.html

24

Safe Creative was selected as an exemplar of a private digital registration initiative. Other options mentioned by
respondents include: Registered Commons (https://www.registeredcommons.org/); Copyright Registration Service
(https://www.copyrightregistrationservice.com); and Copyrighted (https://www.copyrighted.com/).
25

See: https://www.safecreative.org/about
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the hash function on the file. If it generates the same fingerprint, then it is the original file.’26 Any one of the
three digital fingerprints is sufficient for identification purposes.27
Safe Creative’s proof of authorship or ownership consequently includes two main elements. First, a
verifiable record of the file that contains the work itself or information identifying the work, along with the
declaration of rights entered by the user (for example, the user is the author or owner). Second, three
digital fingerprints that allow the identification of the original file which constitutes the registration deposit.
Additionally, it generates double timestamps which record the time of deposit. Each one of the timestamps
is made by a different verification authority.
Finally, the system allows third parties to search for content ownership information for those creators who
have chosen to make public their registration details. The search can be on the basis of the author or
right owners’ name, the work title or work type.28

2.2 Case Study: Writer’s Guild of America

The Writer’s Guild of America (WGA) is a union representing TV and film script writers. Both branches of
the Writer’s Guild of America — East 29 and West 30 — offer what the WGA describes as registration
services but which in effect operate like a voluntary deposit system. Both systems cover a wide range of
literary content including screenplays, stage plays, books, novels, short stories, treatments (a detailed
outline written in prose), synopses, outlines, web series and digital content. Registration can be conducted
online, via post or in person, with the applicant being required to identify the protected work (e.g.
screenplay, concept or lyrics) and submit a registration deposit copy; intended medium (screen, stage or
online/digital); title; identification and contact details of the applicant and payment of a fee (for example,
online registration is USD 20 for non-members and USD 10 for members per work).
Registration provides evidence of the author’s prior claim to authorship of the literary material involved and
of the date of its completion, which can be relied upon in legal proceedings. However for American
authors, registration with the USCO is a statutory precondition to bringing an infringement claim (see
Section 3 below). Writer’s Guild registration can therefore complement a copyright infringement claim by
protecting drafts of works in progress, some of which may be too abstract to qualify for copyright protection
until they are developed further. Registration is valid for a 5 year (West) or 10 year (East) period and can
be renewed. Registration deposit material for which a registration is not renewed is destroyed.
Material which is physically deposited with the registry is placed in a sealed envelope and stored in a
secure depository, without being read, scanned or otherwise viewed by the registry. Material submitted
online is stored in a non-rewritable digital format in a secure location. Only the applicant or listed author(s)
may request access to the deposited material or information pertaining to the registration. All requests
must be in writing from authors regarding their own work and must be accompanied by photo identification.
26

See ‘Technical description of the registration proof’ (Safe Creative, January 2016).

27

The hash functions employed by Safe Creative to generate fingerprints are SHA1, SHA512, and MD5. For an
introductory overview of cryptographic hash functions, see: https://www.lifewire.com/cryptographic-hash-function-2625832
28
29
30

See: http://www.safecreative.org/advanced-search.
See: https://www.wgaeast.org/script_registration?&cookie_check=1.
See: https://www.wgawregistry.org/registration.asp.
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The applicant can request a copy of the registered deposit material upon the payment of a fee. In
summary, the deposit material is stored confidentially and only the registrant or listed author(s) may
request access to the deposit and other information pertaining to the registration.
Registration with the Writer’s Guild has been considered by US courts. Such registration per se is
insufficient for bringing a copyright infringement claim for US works since registration with the USCO
remains a statutory precondition.31 Moreover, since the primary purpose of the Writer’s Guild registries is to
establish a secure form of deposit for materials, the registration deposit with the WGA was not regarded by
one court as sufficiently public or accessible for the purpose of demonstrating the ‘access’ to a work
required for establishing the necessary copying of a work, in an infringement case by means of access and
probative similarity.32 Secure voluntary deposit is therefore not equivalent to the more traditional forms of
IP registration (patents, trade marks, designs), which put the public on notice of the existence of protected
subject matter by making it available to third parties to view.

B. LEGAL QUESTIONS
3. LEGAL BASIS FOR A REGISTRATION/DEPOSIT SYSTEM

The authoritative source of US copyright law is the Copyright Act of 1976, codified in Title 17 of the
United States Code (USC). Copyright Office regulations are codified in Title 37 of the Code of Federal
Regulations (CFR), while office practices and procedures are summarised in the Compendium of US
Copyright Office Practices.33 Under US copyright law (i) the recognition of a legal interest in copyright is
automatic but (ii) registration is nevertheless strongly incentivised in various ways. In addition to
registering the work, voluntary recordation of the transfer or creation of interests in the work is also
possible, as a separate process. Deposit of published works with the USCO is also mandatory, but the
penalty for non-compliance is a fine rather than any adverse effect on the ability to enforce copyright. In
practice, this mandatory deposit requirement is satisfied simultaneously with voluntary registration.

3.1 Copyright Registration and Preregistration

The principal legislative basis for registration is the Copyright Act 1976 found in Title 17 of the United
States Code (USC). More specifically, §§ 408 through 412 govern the registration of copyright claims.
Helpful and comprehensive guidance on all aspects of the registration process, including references to
additional federal laws and regulations, is found in the USCO’s Compendium of Copyright Practices.34

31

Charles L. Sims, v. Viacom, Inc., United States District Court, W.D. Pennsylvania, 31 Jan 2012 (Unreported) (Dispute
over a treatment for a reality TV show which had been registered).
32
33

Kenney v. Warner Bros. Entm't Inc., 984 F. Supp. 2d 9 (D. Mass. 2013).
See the Law and Guidance section at https://www.copyright.gov/.

34

USCO, Compendium of US Copyright Office Practices (3d ed, 29 Sep 2017). Survey respondents also mentioned the
brief overview provided in: USCO, Copyright Registration (Circular 2; revised 09/2017).
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Copyright registration is not mandatory but ‘permissive’ and ‘not a condition of copyright protection’.35 The
USCO does not issue legal titles to copyright; it merely registers pre-existing claims to copyright protection,
which arise upon the creation of the relevant work. A work is protected upon creation if it satisfies the basic
subsistence criteria. US copyright law protects ‘original works of authorship fixed in any tangible medium of
expression, now known or later developed, from which they can be perceived, reproduced, or otherwise
communicated, either directly or with the aid of a machine or device’. 36 Consequently, the Register of
Copyrights shall register a claim to copyright and issue a certificate of registration if ‘the material deposited
constitutes copyrightable subject matter and that the other legal and formal requirements have been
met’.37
Copyright registration is strongly incentivised in the US in the following ways:



In 1989, when the US joined the Berne Convention, it imposed a duty to register US works prior to
filing a copyright infringement lawsuit. Thus ‘no civil action for infringement of the copyright in any
United States work shall be instituted until preregistration or registration of the copyright claim has
been made in accordance with this title’.38 For published works, ‘US works’ are those which are first
published in the US; or simultaneously published in the US and abroad under certain conditions; or
where the authors are nationals, domiciliaries or habitual residents of the US.39 This registration
precondition does not apply to non-US works, in order to comply with Article 5(2) of the Berne
Convention which prohibits formalities on non-nationals. This pre-litigation registration requirement
for US works has been frequently confirmed by courts.40



Registration generates an evidentiary presumption of validity, provided it occurs within five years of
publication. ‘In any judicial proceedings the certificate of a registration made before or within five
years after first publication of the work shall constitute prima facie evidence of the validity of the
copyright and of the facts stated in the certificate. The evidentiary weight to be accorded the
certificate of a registration made thereafter shall be within the discretion of the court’.41



Also in the infringement context, registration is a precondition for securing statutory damages or
attorney’s fees in the event of infringement being established. More specifically, to obtain these

35
36
37
38

17 USC § 408(a).
17 USC § 102(a).
17 USC § 410(a).
17 USC § 411(a).

39

As defined in 17 USC § 101. To qualify as US works, additional rules under this provision apply for unpublished works,
or works incorporated within a building structure. In general, a work is published when an authorised copy is sold or offered
for distribution to the public.
40

See for example: Petrella v. Metro-Goldwyn-Mayer, Inc., 132 S Ct 1962, 1977 (2014) (‘Although registration is
“permissive”, both the certificate and the original work must be on file with the Copyright Office before a copyright owner
can sue for infringement.’); Alaska Stock, LLC v Houghton Mifflin Harcourt Publishing Co., 747 F.3d 673, 678 (9th Cir.
2014) (‘Though an owner has property rights without registration, he needs to register the copyright to sue for
infringement’).
41

17 USC § 410(c). However the USCO may register a claim to copyright, even though it has reasonable doubt as to
whether the material submitted for registration constitutes copyrightable subject matter or whether the other legal and
formal requirements of the statute have been met. This practice is known as the Rule of Doubt and an annotation is added
to the public record indicating that the work was registered under this rule. See USCO, Compendium of US Copyright
Office Practices (3d ed, 29 Sep 2017) § 607.
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remedies, the work must be registered before the infringement began or within three months after
the first publication of the work.42
The cumulative effect of these advantages is to strongly incentivise timely registration. Although
registration may be made at any time before a copyright expires, or any time before bringing an
infringement action in federal court, the USCO strongly encourages prompt registration. As noted above,
to avail of statutory damages and attorney’s fees, an unpublished work must be registered before the
infringement occurs, while a published work must be registered within three months after publication or
before the infringement occurs.43 Moreover, only if the work is registered before or within five years after
first publication does the registration constitute prima facie evidence of the validity of the copyright and
the facts stated in the certificate of registration.
US copyright law also permits the preregistration of certain types of works. As the USCO describes it:
‘Preregistration is a service intended for works that have had a history of pre-release infringement. It
focuses on the infringement of movies, recorded music, and other copyrighted materials before copyright
owners have had the opportunity to market fully their products’.44 This system applies to unpublished
works and is intended to allow an infringement claim to be brought before a work has been commercially
distributed and registered in the usual way. To qualify for pre-registration, the work must be (i)
unpublished; (ii) in the process of being prepared for commercial distribution in either physical or digital
formats; and (iii) fit within specific categories (literary works, motion pictures, sound recordings, musical
compositions, computer programs, and advertising or marketing photographs). 45 A subsequent
registration is necessary to secure the full benefits of a preregistration.46

3.2 Copyright Recordation

Recordation with the USCO is a separate process, which can be done independently of registration.47
Copyright owners often enter into agreements which allocate rights over works to third parties. This could
be an outright transfer of ownership via an assignment, or permission to use the work via a licence. Since
IP rights regularly involve transactions — transfers of ownership or the granting of exclusive licenses —
the ‘key to an effective recording system is its completeness, and ideally all links in a chain of title should
be placed on record’.48 Recordation works best when synchronised with an effective registration system
that provides baseline information identifying the copyrighted work, initial ownership and the start of the
term of copyright. According to Maria Pallante, the former US Register of Copyrights, the ‘recordation
system is extremely important because it has the potential to connect registration information… to the
ongoing chain of commerce for a particular work (which could span decades). It provides information

42
43
44

17 USC §§ 412(c), 504, 505.
17 USC § 412.
See: https://www.copyright.gov/prereg/.

45

For a study of the operation of the preregistration system, see: D Oliar and N Matich, ‘Copyright Preregistration:
Evidence and Lessons from the First Seven Years, 2005-2012’ (2013) 55 Arizona Law Review 1073.
46
47

17 USC § 408(f)(3).
See generally: https://www.copyright.gov/recordation/.

48

A Latman, The Recordation of Copyright Assignments and Licenses (US Copyright Office, Study No. 19, 1958) 124–
125.
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regarding who has acquired what exclusive rights and whether and how copyright ownership has
changed hands’.49
Therefore under US copyright law, any ‘transfer of copyright ownership or other document pertaining to a
copyright may be recorded in the Copyright Office’ if certain conditions are fulfilled.50 Three types of
documents are usually recorded: (i) transfers of ownership, which includes assignments, mortgages,
exclusive licenses and other conveyances; (ii) other documents which have a direct or indirect
relationship to the existence, scope, duration, identification, ownership or exercise of rights relating to
copyright (including licenses);51 and (iii) notices of termination, which terminate grants of copyright made
to third parties.52 These documents are indexed and placed within a publicly accessible register, with the
USCO able to provide true and accurate copies on request.53
Under US law, recordal is incentivised in various ways:






Under certain conditions, recordation establishes legal priority between conflicting transfers or
between a transfer and a non-exclusive license. 54 If there are two conflicting transfers of
ownership, the one executed first prevails if it is recorded within one month after execution in the
US (or within two months after its execution outside of the US), or any time before recordation of
the later transfer. Otherwise, the later transfer prevails if it is recorded first and taken in good faith
without notice of the earlier transfer.
Recordation may act as constructive notice such that members of the public are deemed to have
knowledge of the facts contained in the recorded documents and cannot claim otherwise. This is
provided that (i) the recorded document pertaining to a transaction with the work specifically
identifies the work, enabling it to be found upon conducting a reasonable search of the register and
(ii) the underlying work itself is also registered.55
Some courts have held that a security interest in a registered work must be recorded in order to
perfect the creditor’s interest.56

The rules relating to priority and constructive notice are intended to protect purchasers, licensees and
secured creditors from the risk of losing their interests in case of conflicting assignments or in the
eventuality that the copyright owner becomes bankrupt.

At the time of conducting this research, the USCO has proposed amendments for improving the
recordation process: ‘The current recordation process is a time-consuming and labour-intensive paper49

Statement of Maria Pallante, Register of Copyrights and Director of the USCO, ‘Oversight of the U.S. Copyright Office’,
Hearing Before the Subcommittee on Courts, Intellectual Property, and the Internet, Committee on the Judiciary United
States House of Representatives (18 Sep 2014).
50

17 USC § 205(a). Useful guidance on recordation is found in USCO, Compendium of US Copyright Office Practices (3d
ed, 29 Sep 2017) Chapter 2300; USCO, Recordation of Transfers and Other Documents (Circular 12; revised 09/2016).
51

37 CFR § 201.4(a)(2). The Code of Federal Regulations (CFR) codifies the rules and regulations of the executive
departments and agencies of the US federal government.
52
53
54
55

17 USC §§ 203, 304(c), 304(d).
37 CFR § 201.2(b) (Information given by the Copyright Office). The register can be searched at: http://cocatalog.loc.gov/
17 USC § 205(d) and (e).
17 USC § 205(c).

56

In re Peregrine Entertainment, Ltd 4 116 BR 194 (CD Cal 1990); In re World Auxiliary Power Co 303 F.3d 1120 (9th Cir
2002).
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based one, requiring remitters to submit their documents in hard copy. The proposed amendments are
designed to update the Office’s current regulations in anticipation of the development of a new electronic
recordation system.’ 57 Present difficulties include the fact that there is no mandatory connection between
recordation documents and underlying copyright registration numbers, which sometimes makes it difficult
to link the recorded documents with existing registrations. This makes searching for information
challenging. Furthermore, creating an index of recordation information, available online as a searchable
public record, is labour intensive since it involves the manual transcription of information from paperbased forms.58

4. IP RELATED CONTENT THAT CAN BE REGISTERED/DEPOSITED

US copyright registration is in principle available for all categories of works.59 US copyright law protects
‘original works of authorship fixed in any tangible medium of expression, now known or later developed,
from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid
of a machine or device’. 60 Copyrightable subject matter includes literary works and computer software,
musical works and sound recordings, plays and operas, choreography and dance, movies and
audiovisual works, works of the fine arts and architectural works. 61 Registrable subject matter also
extends to derivative works, compilations, and collective works provided that these are a subset of the
main categories identified above (for example, a compilation of literary works).62
While all copyrightable works can be registered, the Register of Copyrights is authorised to specify (by
regulations) certain administrative classes into which works are placed for purposes of deposit and
registration.63 Such administrative classification has no significance with respect to the subject matter of
copyright or the exclusive rights provided by law. Instead the registration classification governs which
application process needs to be used.64 The classes are: literary works; works of the visual arts; works of
the performing arts; sound recordings; motion pictures/audiovisual works; and single serial issues.65

57

See: https://www.copyright.gov/rulemaking/recordation-modernization.

58

The recordation system has been thoroughly reviewed in R Brauneis, Transforming Document Recordation at the
United States Copyright Office (US Copyright Office Report, Dec 2014).
59

USCO, Compendium of US Copyright Office Practices (3d ed, 29 Sep 2017) Chapter 300 (Copyrightable Authorship:
What Can Be Registered); Chapter 500 (Identifying the Work(s) Covered by a Registration).
60
61

17 USC § 102(a).
Ibid.

62

17 USC § 103(a); see also 17 USC § 101 (explaining that ‘compilation’ includes collective works); Registration of Claims
to Copyright, 77 Fed. Reg. 37605-37606 (June 22, 2012) (USCO statement of policy on registration of compilations).
63
64
65

17 USC § 408(c)(1).
USCO, Compendium of US Copyright Office Practices (3d ed, 29 Sep 2017) § 1402.3.
37 CFR § 202.3(b).
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5. LEGAL EFFECTS OF REGISTRATION/DEPOSIT

5.1 Litigation

In the US, there are very significant legal consequences which flow from copyright registration, as
described in Section 3.1 above and confirmed by survey respondents. Several courts have confirmed
that a certificate of copyright constitutes prima facie evidence of both ownership and originality of the
work as a whole. Copyright registration certifies inter alia the following information: year of creation; date
of first publication; title of work; name and address of claimant; nationality or domicile of the author; work
for hire status or evidence of how the applicant obtained ownership.66 When the registration certificate is
produced in the course of infringement proceedings, the burden shifts to the defendant to show that there
is some infirmity in the registration.67 The presumption can be rebutted but requires factual evidence to
substantiate the defendant’s argument that the facts on the registration certificate are invalid. 68 One
interviewee suggested that tactically astute litigants (defendants) in infringement proceedings might
attempt to ‘re-litigate’ issues, such as ownership and date of publication, that appear on the face of the
registration.69 For example, one way in which this presumption can successfully be rebutted is by proving
that the registration was not made before or within five years of the first publication of the work.70 If the
presumption of validity is displaced, the court still retains the discretion to decide what evidentiary weight
to give the registration certificate in terms of establishing the originality, ownership and general
protectability of the work.
US copyright law is also clear that for US works, registration is a necessary step before an infringement
claim can be brought.71 Registration is therefore of fundamental importance when it comes to asserting
copyright claims. However there is an ongoing debate in the US, exemplified by divergent opinions from
appellate courts, as to whether a final registration certificate is required or whether an application will
suffice before an infringement claim can be initiated for US works. Survey respondents indicated helpful
case law which embodies this difference of opinion. 72 Clarifying this aspect is important since the
average time between an application and registration is 6-8 months (efiling) and 8-10 months (paper
forms).73 While an expedited examination procedure known as ‘special handling’ is available for a higher

66

17 USC § 409.

67

See for e.g. Kenney v Warner Bros. Entertainment Inc. 984 F.Supp.2d 9 (D. Mass., 2013); Gordon v DreamWorks
Animation SKG, Inc 935 F.Supp.2d 306 (D. Mass. 2013); Feldman v Twentieth Century Fox Film Corp, 723 F.Supp.2d 357
(D. Mass. 2010); Gener-Villar v. Adcom Group, Inc., 560 F.Supp.2d 112 (D. Puerto Rico 2008).
68
69

th

United Fabric v C & J Wear, Inc 630 F.3d 1255 (9 Cir. 2011).
Interview with Jule Sigall on 2 Oct 2017.

70

Folio Impressions, Inc v Byer California, 937 F.2d 759, 763 (2nd Cir. 1991); Thimbleberries, Inc v C & F Enterprises, Inc,
142 F. Supp.2d 1132, 1137 (D. Minn. 2001).
71

17 USC § 411(a).

72

For example, Jeff Cunard (Q 3.2): Compare, Fourth Estate Public Benefit Corp. v. Wall-Street.com, LLC, 856 F.3d 1338
(11th Cir. 2017) (holding statutory text requires actual registration) with Cosmetic Ideas, Inc. v. IAC/InteractiveCorp,
606 F.3d 612, 621 (9th Cir. 2010) (‘receipt by the Copyright Office of a complete application satisfies the registration
requirement of § 411(a)’).
73

See: https://www.copyright.gov/forms/status_form.html
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fee, certain conditions (such as pending or prospective litigation) must be satisfied and the speed of
processing depends on the workload of the USCO at the time of the request.74

5.2 Online Service Providers and Intermediaries

As indicated above, copyright registration is a precondition for bringing infringement proceedings. At a
certain stage, this precondition becomes relevant in the context of online infringement claims implicating
online service providers (OSPs). In the US, concerns about the liability of OSPs (such as internet access
providers, search engines or content hosting platforms) for the infringing activities of those who used
their services led to the enactment of the Digital Millennium Copyright Act (DMCA). 75 This legislation
creates a set of ‘safe harbours’ or limits on copyright infringement liability for certain common activities
carried out by OSPs, such as transmitting or hosting information. In order to qualify for safe harbour
protection, OSPs must fulfil certain requirements which relate to implementing measures that
expeditiously respond to notifications about the existence of infringing materials. The current ‘notice and
take down regime’ is the result.76
When a copyright owner detects an online infringement, they may send a notification of claimed
infringement (also referred to as a ‘takedown notice’) to the OSP’s designated agent.77 US copyright law
provides in detail what the takedown notice must contain.78 It should be noted that registration is not
required for the initial take-down notices under § 512. Upon receipt of proper notification, the OSP is put
upon notice of potential infringement and required to (i) ‘expeditiously’ take down the allegedly infringing
material and (ii) to send a notice to the OSP’s customer informing them of the basis for the DMCA
takedown request. If the customer/user does nothing, then the allegedly infringing work will stay down.
However the user may choose to file a Counter-Notification Letter claiming non-infringement. 79 Upon
receipt of this counter notification, the OSP notifies the copyright owner of it, shifting the onus back on to
them. At this stage, if the copyright owner does nothing, the work is reinstated online. However, if the
copyright owner files suit within 10 to 14 days against the alleged infringer the material will not be
reinstated and remain offline during the pendency of the litigation. In order to expeditiously file this
infringement claim, a valid copyright registration is required, as described above in Sections 3 and
5.1. So where the OSP’s customer resists the takedown notice, registration once again becomes
relevant.

74
75

USCO, Compendium of US Copyright Office Practices (3d ed, 29 Sep 2017) § 623.
Codified at: 17 USC § 512.

76

For a review of the operation of this system, see JM Urban et al, Notice & Takedown in Everyday Practice (Berkeley
Law, 2016). The USCO is presently undertaking a public study to evaluate the impact and effectiveness of the safe
harbour provisions contained in § 512. See: https://www.copyright.gov/policy/section512/.
77

Agents have to be registered with the USCO; see: https://www.copyright.gov/dmca-directory/.

78

17 USC § 512(c)(3). The information includes authorisation to act on behalf of the copyright owner; identifying the
underlying protected work(s); identifying the infringing materials; the complainant’s contact details; and statements that the
complainant is acting in good faith, while the information provided is accurate.
79

Details required for the counter notification are specified in 17 USC § 512(g)(3).
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5.3 Customs and Border Measures

In the US, the Bureau of Customs and Border Protection (CBP) focuses on the civil (administrative)
border enforcement of intellectual property rights.80 Inspectors working for the CBP conduct inspections,
detentions, seizures and forfeitures of infringing goods while also imposing civil penalties. US Customs
may seize and institute forfeiture proceedings against imported goods that violate US copyright law.81
Copyright legislation also prohibits the importation of copies of protected works that would be infringing
under US law.82
To avail themselves of ex officio enforcement, rights holders must first record copyright registrations (or
pending applications for registration)83 with the CBP.84 These are effective from the date on which the
CPB approves the application.85 The valid duration of this CBP filing is 20 years, unless the copyright
expires earlier. 86 The CBP agency has introduced an electronic Intellectual Property Rights eRecordation (IPRR) system to facilitate this process.87 Electronic filing makes information on protected
rights available to CBP offices throughout the US while allowing rights holders to upload images of
protected works where it would be useful. The initial filing fee is USD 190 and subsequent renewals are
USD 80 per registered copyright. The database of all recorded registrations is available to the public to
search.88 An interviewee identified one additional issue to be aware of.89 An exclusive licensee or agent
of the copyright owner may have the legal basis for objecting to infringing or piratical copies under
general copyright law but that entity would not be necessarily be set forth as the copyright owner on the
USCO’s registration certificate. Such parties need to be recognised by any such ‘border measures’
system and the CPB has mechanisms to recognise such parties who are not formal proprietors but have
protectable interests in the copyright.90
When it comes to enforcement based upon the registration information that is provided, the CBP will
seize materials that it knows or suspects to be ‘piratical copies’. Where the works are clearly piratical —
i.e. actual or substantially similar copies of a registered copyrighted work, produced and imported in
contravention of the rights of the copyright owner — they are seized. Where they are possibly piratical,

80

See: https://www.cbp.gov/trade/priority-issues/ipr/.

81

19 USC § 1595a(c)(2)(C). More detailed guidance is found in US Customs Directive No. 2310-005A Copyright
Protection, April 7, 2000.
82

17 USC §§ 602(b); 603(a).

83

US law requires prior copyright registration with the USCO before the CBP mechanisms can be activated. See 19 CFR
§§ 133.31, 133.32.
84

An interviewee identified a potential gap in any border measures system. An exclusive licensee or agent of the
copyright owner may have the legal basis for objecting to infringing or piratical copies under general copyright law but not
be indicated on the registration certificate. Parties with such ‘derivative’ rights should also be recognised in some form.
Interview with Jeff Cunard on 22 August 2017.
85
86
87
88
89

19 CFR § 133.34(a).
19 CFR § 133.34(b).
See: https://iprr.cbp.gov/.
See: https://iprs.cbp.gov/.
Interview with Jeff Cunard on 22 August 2017.

90

After filing the copyright registration with the USCO, an online e-Recordation application can be made to record details
of licensees, subsidiaries and other parties authorised to use the copyright. See: https://apps.cbp.gov/e-recordations/.
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they are detained and the importer is notified, until a formal determination can be made.91 The CBP also
operates an e-Allegations portal, where rights holders can report on suspected infringements of IPRs.92
Finally, the CBP publishes annual statistics related to IP enforcement activities.93

5.4 Asserting rights abroad

Some survey respondents indicated that a US copyright registration is potentially useful evidence that a
work qualifies for protection, its ownership details and for establishing the creation/registration date when
asserting copyright infringement in other countries. 94 It was also suggested that formal registration
provides additional reassurances when making notice and take down requests (on which see Section 5.2
above) to OSPs in other jurisdictions, since details regarding the work and its ownership could easily be
verified via the USCO registration database. As one interviewee noted, this does not directly address the
situation of exclusive licensees or agents of the copyright owner who may wish to initiate a notice and
take down process but are not named on the face of the registration certificate. However such parties will
have contractual evidence of their rights and consequent legal standing flowing from the registered
proprietor, which they can provide to OSPs.95

5.5 Transactional Utility

The existence of a voluntary copyright registration system clearly facilitates commercial transactions
relating to protected works. As one academic study suggests:
Entities that own copyrights may be the target in a merger or an acquisition, for example. As
part of that deal, they often need to assure acquirers of the validity of the copyrights.
Registration tends to reduce the costs of the accompanying due diligence — for example,
through the presumption of validity pertaining to the certificate of registration. Registration of
a script, for example, may help a film producer find and convince investors by, among other
things, facilitating the taking of a security interest in the copyright. A firm interested in raising
capital or in going public can use its portfolio of registered works as a way to credibly signal
its creative potential to outsiders.96
This was confirmed by survey respondents.97 To begin with, registration provides an efficient way to refer
to specific copyrighted works that are subject to the transfer or license agreement. It also creates a
presumption of validity in relation to the information on the registration certificate. Additionally,
91

See US Customs and Border Protection Customs Directive 2310-010A Detention and Seizure Authority for Copyright
and Trademark Violations.
92
93
94
95

See: https://eallegations.cbp.gov/Home/Index2.
See: https://www.cbp.gov/trade/priority-issues/ipr/statistics.
See the survey responses to (Q 5.7) by Barbara Cohen, Brianna Schofield, Jule Sigall.
Interview with Jeff Cunard on 22 August 2017.
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D Oliar, N Pattison, K Ross Powell, ‘Copyright Registrations: Who, What, When, Where and Why’ (2014) 92 Texas Law
Review 2211, 2217-2218 (internal citations omitted).
97

See the survey responses to (Q 5.6) by Jule Sigall, Barbara Cohen, Brianna Schofield and Jacqueline Charlesworth.
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infringement claims and the ability to claim certain remedies depend upon valid registration. Registration
and recordation also lower transaction costs by providing a centralised source of information about the
chain of title relating to copyright ownership, that would-be licensees can use to initiate negotiations. But
because the records are not currently comprehensive, this utility is limited. Recording security interests in
copyright is also considered practically useful. As a recent report on recordation observed: ‘When one
further separates out types of documents recorded, perhaps the most dramatic phenomenon that
emerges is the increase in importance of financing documents — documents connected with financing
transactions involving works under copyright, and titled “Grant of Security Interest,” “Mortgage,” and the
like — over the 1978-2009 period.’ 98
Finally, in practice registration and recordation information per se is not sufficient and those purchasing
an interest in copyright would require additional contractual representations and warranties regarding an
entity’s ownership of the rights it purports to grant or assign, regardless of copyright registration.99 In
other words, evidence of registration would not be a substitute for appropriate representations and
warranties.

6. LIABILITY ISSUES

As a respondent confirmed,100 the USCO does not have a dispute resolution mechanism for third party
challenges, but will allow adverse claims to be filed. Resolving a dispute over authorship or ownership
would require an action in federal court. Before turning to adverse claims, the system also has
mechanisms for correcting errors. (i) The USCO may on its own initiative correct an error or omission
caused by its own action or mistake, via a ‘referral’.101 (ii) However if a request is made based on an
applicant’s mistake, the applicant needs to submit an application for a supplementary registration, or a
new basic registration if the error caused by the mistake is sufficiently serious.102
Where a third party contends that the basic registration is invalid because it was filed by an applicant who
was not authorised to register the copyright or it named the wrong author, an adverse claim should be
filed. Specifically, the third party should file a competing application providing the name of the party who
should have been named as the correct author or right holder.103 Adverse claims therefore usually arise
where the USCO receives ‘two or more applications (either consecutively or simultaneously) to register
the exact same work, where each application was certified and submitted by a different applicant, and
each application contains conflicting statements regarding the authorship and/or ownership of the
work’.104 The USCO does not adjudicate upon this dispute and parties must pursue their claims in an
appropriate court. The USCO may add a note to the prior registration indicating that an adverse claim
98

R Brauneis, Transforming Document Recordation at the United States Copyright Office (US Copyright Office Report,
Dec 2014) 39. Also confirmed in the interview with Robert Brauneis on 24 July 2017.
99

In broad strokes, a representation is an assertion of fact, true on the date the representation is made, that is usually
provided to induce another party to enter into a contract. A warranty is a promise of indemnity (i.e. reimbursement for costs
and expenses) if the assertion is false.
100
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See the survey response by Robert Kasunic (Q 6.1).
37 CFR § 202.6(a).
See Supplementary Registration, 81 Fed Reg 86656; 86660-61 (Dec. 1, 2016).
37 CFR § 202.3(b)(11)(iii).
USCO, Compendium of US Copyright Office Practices (3d ed, 29 Sep 2017) § 1808 (Adverse Claims).
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has been asserted and will also register the adverse claim to the same work. It will usually inform each
party of the other party’s claim, issue a separate registration to each party and create a separate public
record for each registration. The USCO does not resolve factual disputes or conduct adversarial
proceedings.

7. THIRD PARTY REQUESTS FOR DISCLOSURE OF REGISTRATION INFORMATION

In most cases, both registration and recordation information — in the form of meta-data about individual
records or indexes to deposits — can be accessed by the public.105 They are open for both inspection
and making copies. Accessing deposit copies of the registered works (for example, the copyright
protected book) as well as making subsequent copies of the deposit copy is more restricted. While a
great deal of information is available without charge, the USCO can assist with both searching for
records and making copies by providing various fee-based services.106 A key date which determines the
manner in which records are accessed is 1 January 1978.
(1) Records post-1978

Copyright registrations and recordations made after 1978 can be searched for via an online public
catalogue.107 Today various search terms can be used including: title of the work; name of the right
holder (individual or corporate entity); keywords; and registration or document numbers. The meta-data
that is made available includes the type of work (e.g. text or motion picture); registration number; date of
registration; title of the work, including variants; edition and imprint (if text); description; the identity of the
copyright claimant; date of creation; date of publication; prior registration details; the basis of the claim
(e.g. new matter) etc. The meta-data available in the public record will vary depending on whether it
relates to a registration of a work or a recordation document.108 It should be noted that not all of the
information within a given record may be searched. Correspondence with examiners, copies of
certificates of registration, and deposits of works may only be obtained by fee under certain
circumstances.

(2) Records pre-1978

While post-1978 registration and recordation records may be searched online, pre-1978 records are
available, at present, only for physical inspection within the Office or by accessing as a fee-based service
provided by the USCO. Prior to electronic records (i.e. from 1891 to 1982) the USCO also used to
publish hard copies of the Catalogue of Copyright Entries. ‘Together, the copyright card [catalogue] and
the online files of the Copyright Office provide an index to copyright registrations and records in the
United States from 1870 to the present. The copyright card [catalogue] contains approximately 45 million

105

See generally, USCO, Obtaining Access to and Copies of Copyright Office Records and Deposits (Circular 6, April
2016); USCO, Compendium of US Copyright Office Practices (3d ed, 29 Sep 2017) Chapter 2400 (US Copyright Office
Services).
106

Fees for searching, retrieving and making copies of records are available under the ‘Other Service Fees’ heading here:
https://www.copyright.gov/docs/fees.html.
107
108

See: http://cocatalog.loc.gov/.
USCO, How to Investigate the Copyright Status of a Work (Circular 22, February 2013).
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cards covering the period 1870 through 1977’.109 Two digitisation attempts are underway to increase the
quality of information available electronically. First, the USCO has already digitised the 661 volumes of
the physical Catalogue of Copyright Entries but since registrations were not linked to recordations, the
information within the catalogue entries may no longer be accurate (for example, the title may have been
transferred, or the registration record may have been subsequently corrected).110 Second, a large scale
digitisation project is underway to provide web-based access to the pre-1978 card catalogue records.111

(3) Registration Deposits

The registration deposit is the copy (or copies) of a work that are submitted to the USCO as part of the
registration application. In the US, a deposit of the work is required in two contexts: (i) for copyright
registration, which is the focus of this research report; and (ii) a mandatory deposit requirement, where all
work that is published within the US must be deposited with the Library of Congress, as means of
furthering educational and cultural policy. 112 The former type of deposit may be accessed within the
USCO, if it has been retained and only in limited circumstances. While deposits may be inspected in the
Office, copies are available only for litigation purposes.113
Finally, an interviewee noted that having accessible information related to refusals of registration would
also be helpful, since at present there is no explanatory record of refused applications, other than annual
statistics of refusals being published.114

109
110
111
112
113

USCO, The Copyright Card Catalogue and the Online Files of the Copyright Office (Circular 23, December 2015) 1.
The digital archive is available at: https://archive.org/details/copyrightrecords.
See: https://www.copyright.gov/digitization/.
17 USC § 407.
USCO, Compendium of US Copyright Office Practices (3d ed, 29 Sep 2017) § 2407.1(D)(2).
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Interview with Robert Kasunic on 24 July 2017. The issue of refusals was previously considered in TG Field,
‘Originality: Does the Copyright Office Hide the Ball’ (2009) 37 AIPLA Quarterly Journal 425.
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C. TECHNICAL QUESTIONS
8. ELECTRONIC REGISTRATION/DEPOSIT SYSTEMS

In the US, an application for copyright registration has three essential requirements: a completed
application form, a non-refundable filing fee, and a nonreturnable deposit of copies of the work that is to
be protected. 115 While paper-based applications continue to be accepted, an electronic registration
system has been available for basic registration applications since 2008.116 In practice, it is the favoured
mode of filing for the most commonly-used types of applications, as survey respondents confirmed.117
Online registration through the electronic Copyright Office (eCO) is the preferred way to register basic
claims for literary works; visual arts works; performing arts works, including motion pictures; sound
recordings; and single serials. Basic claims include (i) a single work; (ii) multiple works which have
common features, such as where they are assembled in orderly form and the combined elements have a
single title; and (iii) multiple published works if they are all first published together in the same publication
on the same date and owned by the same claimant.
In order to apply online users must first create a user ID and password, while providing contact
information. Users are therefore authenticated by the creation of electronic accounts and payments.
Online application is a step by step process requiring (1) completion of the online application; (2)
submitting a filing fee by credit card, debit card, bank account, or deposit account; and (3) uploading an
electronic deposit copy of the work (or sending a physical deposit copy by mail, to complete the online
application). At the time of writing, a new electronic registration system is in the process of being
developed.118
The USCO encourages applicants to use electronic filing for works which qualify and a number of
benefits are available for such applications:119






Lower filing fees (for example, a single application online costs USD 35; the same application on
paper costs USD 85)
Electronic claims are processed three to six months faster than non-electronic ones.
There are more options for paying for an electronic application.
For certain types of works, the applicant may upload electronic deposit copies directly to the
online system, instead of having to submit physical deposit copies through the mail.
The online application system allows an applicant to track the status of an application.

It should however be noted that at present applications for certain kinds of subject matter must be
submitted on paper forms: registration of mask works (Form MW); registration of vessel designs (Form DVH); registration of works in which the US copyright was restored under the 1994 Uruguay Round
Agreements Act (Form GATT); renewal of copyright claims (Form RE); and some types of group
115
116
117

17 USC § 408 (2012); 37 CFR § 202.3.
See the Electronic Copyright Office (eCO) facility at: https://eco.copyright.gov/.
See the responses by Jacqueline Charlesworth (Q 6.1), Barbara Cohen (Q 6.2).
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See the survey response to (Q 8.1) by Robert Kasunic, USCO Director of Registration Policy and Practice; USCO,
Report and Recommendations of the Technical Upgrades Special Project Team (Office of the Chief Information Officer,
Feb 2015) at: https://www.copyright.gov/docs/technical_upgrades/usco-technicalupgrades.pdf.
119

USCO, Compendium of US Copyright Office Practices (3d ed, 29 Sep 2017) § 204.1(A).

27

STUDY ON VOLUNTARY REGISTRATION AND DEPOSIT
SYSTEMS: UNITED STATES AND CHINA
------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

submissions, including group registration of databases predominantly containing content other than
photographs (Form TX).120
For recordation of documents related to a protected work, there is no electronic system as yet, but a
system is in the process of being created.121 According to the USCO, there is security in place for the
registration system, but it does not include cryptographic methods.122 The system generates a timestamp
based on submission of the application.

9. REQUIREMENTS FOR FILING THE REGISTRATION/DEPOSIT

9.1 Main Fields

In order to seek registration of a copyrightable work, the applicant is required to (1) submit a completed
application, (2) deposit one or more copies of the work with the Copyright Office, and (3) pay a fee. 123 A
copyright application establishes the basic facts of a claim, including its title, class, authors and claimants
information (their full names, whether they are individuals or corporations, dates of birth and death, if
applicable), and relevant work-related dates (registration, creation and publication, if applicable), and
necessitates the deposit of copies of the work. Once submitted to the Office, the application becomes
part of the public record and can be viewed by the public upon request (see Section 7 above). The
detailed requirements for an application are set out in § 409 of the Copyright Act, which is reproduced
below:
§ 409 Application for Copyright Registration
The application for copyright registration shall be made on a form prescribed by the Register
of Copyrights and shall include —
(1) the name and address of the copyright claimant;
(2) in the case of a work other than an anonymous or pseudonymous work, the name and
nationality or domicile of the author or authors, and, if one or more of the authors is dead, the
dates of their deaths;
(3) if the work is anonymous or pseudonymous, the nationality or domicile of the author or
authors;
(4) in the case of a work made for hire, a statement to this effect;
(5) if the copyright claimant is not the author, a brief statement of how the claimant obtained
ownership of the copyright;
(6) the title of the work, together with any previous or alternative titles under which the work
can be identified;
(7) the year in which creation of the work was completed;
120
121

Ibid, § 204.1(B).
See Section 3.2 above.
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USCO, Report and Recommendations of the Technical Upgrades Special Project Team (Office of the Chief Information
Officer, Feb 2015) 10, 21.
123

17 USC § 408(a).
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(8) if the work has been published, the date and nation of its first publication;
(9) in the case of a compilation or derivative work, an identification of any pre-existing work or
works that it is based on or incorporates, and a brief, general statement of the additional
material covered by the copyright claim being registered; and
(10) any other information regarded by the Register of Copyrights as bearing upon the
preparation or identification of the work or the existence, ownership, or duration of the
copyright.
Applications for registration are divided into types, which are: basic, group, supplementary, renewal or
GATT. Within each registration type, there is further division. So a basic registration could be standard
(covering one work, a collective work such as an issue of a magazine or periodical, or multiple
unpublished works), or a single application (to register an individual song or literary work). There are
other categories of basic applications as well. The most commonly used registration types can be filed
either in electronic form or hard copy, with e-applications being encouraged, while some types
compulsorily require hard copy submissions (see Section 8 above). For hard copy applications, the
USCO provides the relevant forms according to the category of work: Form TX (literary works); Form VA
(visual arts works); Form PA (performing arts works, including motion pictures); Form SR (sound
recordings); or Form SE (single serial issues).124

9.2 Deposit Copies

Every application must be accompanied by one or more deposit copies, which are usually complete
copies of the work for which registration is sought. Once submitted, the deposit copy becomes part of the
public record and can be accessed by the pubic in certain circumstances. The deposit is used for
examination purposes (for example, testing for sufficient originality or whether the application qualifies as
a recognised work).125 However this requirement has variations: (i) the mandatory deposit requirements
changes for different categories of works; (ii) there are differences for published and unpublished works;
and (iii) registration deposit varies depending on whether the work was first published in the US or
abroad.126 For instance, in the case of a pictorial, graphic, or sculptural work or a computer program, the
applicant should generally submit ‘identifying material’ instead of the work itself. Identifying material is
material that adequately represents the authorship claimed in the application, such as photographs and
drawings (for pictorial, graphic, or sculptural works) or source code, in the form of instructions in a
programming language (for computer programs).127 Where the source code contains trade secrets, or
different parties own different modules of the software, the applicant may submit a representative portion
of the code instead of the full version. 128 Deposit copies are considered further — in the context of
digitisation — in Section 10 below.

124
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See: https://www.copyright.gov/forms/.
USCO, Compendium of US Copyright Office Practices (3d ed, 29 Sep 2017) § 1509.1(c) Chapter 1500.
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The variations for deposit based on type of copyrighted work are set forth in 37 CFR §§ 202.19 et seq. See also:
https://www.copyright.gov/mandatory/.
127

For further information about software deposits, see USCO, Copyright Registration of Computer Programs (Circular 61,
September 2017).
128

USCO, Compendium of US Copyright Office Practices (3d ed, 29 Sep 2017) § 1509.1(c).
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9.3 Multiple Works

As a general rule, a copyright registration covers an individual work, and each work therefore requires a
separate application, filing fee and deposit. However the Copyright Act has given the Register of
Copyrights the discretion to ‘require or permit... a single registration for a group of related works’. 129
Consequently group registrations are allowed for the following types of works:130
•
•
•
•
•
•
•

Serials
Daily newspapers
Daily newsletters
Contributions to periodicals
Published photographs
Databases
When the copyright in a sound recording and the musical, literary, or dramatic work embodied
in the recording is owned by the same entity.

9.4 Examination

US copyright legislation requires registration to be conditioned upon substantive examination. However
the substantive examination for copyright is considered to be different from the mode of enquiry calling
for at least some subject matter expertise in patent and to a lesser extent, design or trade mark law.
Thus, the Register of Copyrights shall register a claim to copyright and issue a certificate of registration if
the USCO determines that ‘the material deposited constitutes copyrightable subject matter and that the
other legal and formal requirements have been met’. 131 If the Office determines that ‘the material
deposited does not constitute copyrightable subject matter or that the claim is invalid for any other
reason, the Register shall refuse registration and shall notify the applicant in writing of the reasons for
such refusal’.132 During the examination process, the USCO considers questions such as:133
•
•
•
•
•
•

Is the work eligible for copyright protection in the United States?
Has the work been fixed in a tangible medium of expression?
Was the work created by a human author?
Does the work constitute copyrightable subject matter?
Is the work sufficiently original?
Was the work independently created?

If these questions are answered affirmatively and other legal as well as formal requirements have been
met, the work is registered. An applicant may appeal a refusal to register a copyright claim. 134 An
129

17 USC § 408(c)(1).

130

USCO, Multiple Works (Circular 34, September 2017); USCO, Compendium of US Copyright Office Practices (3d ed,
29 Sep 2017) Chapter 1100.
131
132

17 USC § 410(a).
17 USC § 410(b).

133

See generally, USCO, Compendium of US Copyright Office Practices (3d ed, 29 Sep 2017) Chapter 600 (Examination
Practices). For the specific questions in the list above, see Chapter 300 (Copyrightable Authorship).
134

USCO, Compendium of US Copyright Office Practices (3d ed, 29 Sep 2017) Chapter 1700.
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unsuccessful applicant may also institute a civil suit for copyright infringement, even if the USCO has
refused registration, provided that the applicant satisfies the relevant legislative requirements.135

9.5 Effective Dates

When the USCO registers a work it assigns an effective date of registration to the certificate of
registration. The effective date of registration is the day that the Office receives in proper form all
required elements — an acceptable application, an acceptable deposit, and a non-refundable filing
fee. 136 As one survey respondent has indicated, with any registration/deposit system consideration
should be given to the operative date when the benefits of registration arise — on the date of application
or the date a registration is accepted — and this should be considered relative to the registering body’s
speed of processing applications. 137 As noted above, for the USCO the average time between an
application and registration is 6-8 months (efiling) and 8-10 months (paper forms).138 Registration ceases
to have effects when the duration of protection for that specific category of work expires under US law
and it enters the public domain.139 For many categories of works created after January 1, 1978, rights
arise from the moment of creation and last for the life of the author plus seventy years.

10. ADDITIONAL FEATURES OF THE SYSTEM

Three features of the US copyright registration system are worth emphasising. The first relates to the
ongoing digitisation and modernisation initiatives undertaken by the USCO. 140 As seen above in
Section 8, e-registration has been introduced, is being encouraged and there is a programme of technical
improvements underway in order to facilitate registration. The process of digitising the back-catalogue of
registration records prior to 1978 is also proceeding, as described in Section 7 above, to improve
convenient public access to the full set of records. The Office is therefore seriously committed to
digitisation, both for efiling as well as searching registration records. Additionally, it has begun the
process of digitising recordation as well.141
However the second aspect relates to the interaction of the copyright registration system with the US
Library of Congress’ mandatory deposit system. In practice, the current requirement for depositing copies
of works may impede a move towards a fully digital registry, since this requirement is tied to the best
edition of the work. This is because of potential dissonance between the objectives of the (a) copyright
135
136
137
138

17 USC § 411(a).
17 USC § 410(d).
See the survey response by Barbara Cohen (Q 7.1).
See: https://www.copyright.gov/forms/status_form.html.
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USCO, Compendium of US Copyright Office Practices (3d ed, 29 Sep 2017) § 210. Duration is a complex question
affected by several factors including whether federal statutory copyright protection was secured before, on or after January
1, 1978, the date the current law (Copyright Act of 1976) took effect. See USCO, Duration of Copyright (Circular 15A,
August 2011).
140

See USCO, Modified US Copyright Office Provisional IT Modernization Plan (September 1, 2017) at:
https://www.copyright.gov/reports/itplan/.
141

See Section 3.2 above.
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registration system and (b) the mandatory deposit requirement which commandeers the copyright
registration deposit requirement as one of its features. The US Library of Congress requires a high
quality physical copy of the work for its archival and cultural policy preservation purposes, while the
USCO may prefer working with digital copies of works for examination and record-keeping purposes.
When submitting a deposit either to satisfy the mandatory deposit requirement for works published in the
US in multiple formats (§ 407) or for copyright registration (§ 408), the applicant may be required to
submit the best edition of the work.142 The Copyright Act states that the material deposited for registration
of a published work shall include two complete copies (or phonorecords) of the best edition of the
work.143 The best edition is the edition, published in the US at any time before the date of deposit, which
the Library of Congress determines to be most suitable for its purposes. The criteria used to identify the
best edition for a particular work are listed in the Best Edition Statement.144 As an illustration, for printed
textual matter, the best edition requires archival quality paper, a hard cover edition and be bound rather
than a looseleaf publication. The applicant must submit the best edition that exists at the time of the
copyright registration claim. As long as the Library’s requirement for high quality hard copy submissions
is channelled through the USCO, and the lens of cultural policy through which the Library inevitably views
such questions, this could hinder any moves towards an entirely digital deposit submission process. 145
As one interviewee noted, any future European voluntary digital deposit initiative would not face the
same challenges since it would not be required to channel works towards a cultural repository such as a
national library.146
Finally, as the survey indicates, an accurate and up-to-date registration system and recordation system
provide a preliminary means of facilitating licensing by ensuring that parties wishing to use the creative
materials of others can conveniently make contact with rights holders.147

11. REGISTRATION/DEPOSIT FEES

The USCO publishes a schedule of fees which is conveniently accessed on its website. 148 Fees are
charged for registration, recordation as well as other services. The latter includes searches of records
and generating search reports, providing copies of records, appealing i.e. requesting reconsideration of a
refusal to register and paying for the full term retention of a work that has been deposited. Online filing
fees are cheaper than making hard copy applications while generally speaking, fees are considered
inexpensive relative to other forms of IP registration. As an illustration, a single application (by a single

142
143

This requirement does not apply in certain cases, such as for unpublished works or works published only online.
17 USC § 407(a).

144

USCO, Best Edition of Published Copyrighted Works for the Collections of the Library of Congress (Circular 7B,
September 2017).
145

See survey responses by Jacqueline Charlesworth (Q 6), Nancy Wolff (Q 7.1) (‘A modernized system might require
deposits at the request of the Library and make sure that the deposit requirement is not onerous [for] certain creators such
as image creators, blog writers, movie and [creators of] audio visual works or others who may create many works in a
given year’).
146
147
148

Interview with Robert Brauneis on 24 July 2017.
See the survey response to (Q 10.6) by Robert Kasunic, USCO Director of Registration Policy and Practice.
See: https://www.copyright.gov/docs/fees.html.
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author for one work) made online costs USD 35. At the higher end of the scale, the USCO also offers an
expedited handling service for registering certain types of claims (USD 800).149
One feature of note is that the USCO has faced the problem of underfunding for some time. Only 2/3rd of
its annual expenses are covered by the revenue it generates, with a consistent shortfall of around 1/3rd
being covered by general tax appropriations requested by its parent agency, the Library of Congress.150
A prominent explanation for this is the concern that achieving financial self-sufficiency would require
raising fees, which in turn would overburden copyright registration applicants, many of whom are
individuals. A recent academic study has therefore argued that the USCO should follow the example set
by other areas of IP and consider differentiated fees for registration and recordation. ‘Just as patent and
trade mark fees are, those fees [for copyright registration] should be differentiated across time — over
the life of a copyright — by splitting payment up into ‘front-end’ fees imposed at the time of application,
and ‘back-end’ fees charged for renewal. They should also be differentiated across different works and
applicants at the same time’. 151 There was some divergence of views amongst interviewees on this
proposal.152

149

See USCO, Copyright Office Fees (Circular 4, September 2017); USCO, Compendium of US Copyright Office
Practices (3d ed, 29 Sep 2017) Chapter 1400.
150

See for e.g. Library of Congress, Fiscal 2016 Budget Justification, at 7. Available at: https://www.loc.gov/about/reportsand-budgets/congressional-budget-justifications/.
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R Brauneis, ‘Properly Funding the Copyright Office: The Case for Significantly Differentiated Fees’, GW Law School
Public Law and Legal Theory Paper No. 2017-58, 4; at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2997192
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During an interview with Robert Brauneis on 24 July 2017, he elaborated upon his research to explain why this should
be considered as a serious option. By contrast Jule Sigall, interviewed on 2 October 2017, was more cautious. In his
experience, if the price of registration were to increase – even marginally – that could result in a decrease in the number of
registrations such that there was no overall net gain.
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12. STATISTICAL INFORMATION ON THE OPERATION OF THE SYSTEM

Each year, the USCO publishes annual reports which contain up-to-date statistics on registration.153 The
report for the 2016 fiscal year indicates that in 2016 there were 414,269 registrations, bringing the total
number of registrations to 37,301,162 by the end of the fiscal year. 154 On average, there are
approximately 500,000 registrations per year covering a significantly higher number on works. As regards
the past three years specifically:

YEAR

NUMBER OF REGISTRATIONS

2016

414,269

2015

443,823

2014

476,298

Each year the USCO annual report also publishes the number of registrations divided according to
subject matter classes. In 2016, non-dramatic literary works — both published and unpublished
combined — constituted the highest category of registrations (168,778) with literary works as a whole
totalling 210,709. This was followed by works of the visual arts (including works of fine and graphic art,
sculptures, technical drawings, photographs, commercial prints and labels) at 85,614. Works of
performing arts came next (including musical, dramatic and choreographic works as well as films) at
75,323. The final major category was sound recordings at 42,444. Academic scholarship has recently
begun to mine this registration data, in order to analyse the types of work being registered, how the
registrations of individuals and firms differ, when works are being registered relative to their date of
creation and date of publication, the age distribution of authors in different creative fields, and the
geographic distribution and concentration of registration claimants.155

153
154

See: https://www.copyright.gov/history/annual_reports.html.
See USCO, Fiscal 2016 Annual Report, 16.
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D Oliar and N Matich, ‘Copyright Preregistration: Evidence and Lessons from the First Seven Years, 2005-2012’ (2013)
55 Arizona Law Review 1073; D Oliar, N Pattison, K Ross Powell, ‘Copyright Registrations: Who, What, When, Where and
Why’ (2014) 92 Texas Law Review 2211; R Brauneis & D Oliar, ‘Registering Authors: Challenging Copyright’s Race,
Gender and Age Blindness (working paper March 1, 2017); D Oliar, ‘Empirical Studies of Copyright Registration’ in PS
Menell & DL Schwartz (eds), Research Handbook on the Economics of Intellectual Property Law (Vol II – Analytical
Methods) (Edward Elgar, 2017).
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IV. COUNTRY REPORT: CHINA
A. INSTITUTIONAL QUESTIONS
1. INFORMATION ABOUT EXISTING IP REGISTRATION/DEPOSIT SYSTEM(S) MANAGED BY A PUBLIC
INSTITUTION

While voluntary and publicly-managed copyright registration exists in the People’s Republic of China
(referred to as China in this report), our research did not reveal any additional IP registration or deposit
systems within the scope of this project. By way of clarification, publicly managed registration systems for
trade marks, patents and designs were outside the scope of this research project. Consequently, this
national report focuses on copyright and primarily considers publicly managed copyright registration in
China in Sections 3-12 below.
The National Copyright Administration of China (NCAC)156 is responsible for copyright legislation and
policy implementation, including the operation of voluntary copyright registration systems at both the
national and provincial levels. In terms of the structure of registration systems:

i.

The NCAC has assigned national registrar responsibilities to the Copyright Protection Centre of
China (CPCC),157 which was established in 1998. It is situated in Beijing and presently has branch
offices in Shanghai, Shenzen and Chengdu.158

ii.

The CPCC system coexists with copyright administrations of provinces, autonomous regions and
municipalities, some of which operate their own provincial-level registration systems.159

The NCAC is the supervisory authority for both the CPCC and provincial or regional copyright
administrations, which in turn operate their own registries. Therefore the CPCC registry exists in parallel
with provincial copyright registries, which operate independently of the CPCC. The existence of two
parallel registration structures at these two levels (national and provincial) gives rise to certain coordination issues, which are discussed below.
In terms of jurisdictional coverage,160 the CPCC registers copyright claims for works where authors or
rights holders are foreigners, or from Macau, Hong Kong and Taiwan. The CPCC also registers software
— as a specific category of protected subject matter — for all applicants, whether foreign or domestic.
156
157
158

See http://en.ncac.gov.cn/
See: http://www.ccopyright.com.cn/
Details on local branches are available at: http://www.ccopyright.com.cn/index.php?optionid=1008

159

For example, the Beijing Copyright Administration has established the Beijing Copyright Protection Centre and the
Shanghai Copyright Administration has established the Shanghai Copyright Service Centre. For the Beijing registration
platform see: http://yewu.bjppb.gov.cn/bjppb/member/login.do?ut=cpy_work; For the Shanghai registration platform see:
http://shbqdj.cn/?q=works_anno.
160

See Article 3 of the Provisional Measures on Voluntary Registration of Works 1994; See also Measures for the
Registration of Computer Software Copyright 2002.
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The copyright administration in each province is responsible for the registration of works where the
authors or rights holders are residents in that province. However in practice it appears that these
boundaries are not strictly maintained — the CPCC registers domestic works and the provincial registries
also register works by foreigners. Works may also be registered at both the national and provincial level,
leading to the possibility of (i) cumulative registration by the same entity for the same work at both these
levels, or (ii) conflicting registrations by different parties over the same work.
Another consequence of having separate regional registries is that the registration procedures vary
slightly from province to province. Certain formal registration requirements are common nationwide, such
as the maximum duration of examination (30 working days) and the core materials required for the
application. However there are slight differences as regards the medium required when depositing a copy
or representation of the protected work, the extent to which the application process has been digitized,
the extent to which information concerning the application is published and the expedited procedure for a
faster application.161

2. INFORMATION ABOUT EXISTING IP REGISTRATION/DEPOSIT SYSTEM(S) MANAGED BY A PRIVATE
ENTITY

Based on survey responses as well as independent research, there do not appear to be any privately
managed registration or deposit systems operating specifically within China. There are two minor
qualifications to this statement. (1) In common with other forms of registration-based IP protection,
private operators (for e.g. law firms) provide a service for assisting applicants with the public registration
process. (2) The provincial copyright administration may sometimes authorise non-state actors to assist
with the registration process. For example, in Guangdong province, the supervising public body is the
Guangdong Copyright Administration, while the registrar is the Government Affairs Service Centre for the
Guangdong Press and Publication Administration. However there are presently 33 registration agencies
which accept applications in Guangdong Province, including the Guangdong Copyright Protection
League and some private corporations.162

161

Based on comparative analysis of the national and provincial registry processes conducted by project researcher Baao
Zhao in July-August 2017.
162

See http://www.copyright.gd.gov.cn/gdcrsp/article/content/201703/38/1.html.
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B. LEGAL QUESTIONS

3. LEGAL BASIS FOR A REGISTRATION/DEPOSIT SYSTEM

The legal basis for copyright registration emerges from a combined reading of several legislative
sources.163 In general, copyright registration is permissive or voluntary and not mandatory. Voluntary
registration exists to safeguard the legitimate interests of authors or other rights holders and help to
resolve disputes by providing preliminary or rebuttable evidence of creation or ownership.164 However
certain transactions do require mandatory registration.

3.1 Copyright Law 1990 & Implementing Regulations 2002

The most significant legislation in the legal hierarchy — the Copyright Law of the People’s Republic of
China 1990 (as amended in 2001 and 2010) — does not refer to voluntary registration. However it does
require the recordal of a ‘pledge’ (for example, a mortgage or other form of security where a copyright
work is the asset mortgaged). The relevant mandatory provision is Article 26:165
Article 26 — Where a copyright is pledged, both the pledger and pledgee shall undergo the
formalities for registration with the copyright administration department under the State Council.
The NCAC has also issued further guidance in the form of implementing measures. The Measures for
the Registration of Pledges on Copyright 2010 specify the information and documentation to be
submitted during registration.
There is also a provision relating to the voluntary registration of licenses and transfers or assignments of
copyright. This is contained in the Regulations for the Implementation of the Copyright Law of the
People’s Republic of China 2002.
Article 25 — An exclusive licensing contract and a copyright transfer contract concluded with the
copyright owner may be filed with the administrative departments for copyright for the record.
The aim of these measures is to create a public record of significant transactions concerning copyright
protected works, so that third parties (such as creditors) have sufficient information to be put on notice of
the existence of prior rights. For instance, where an exclusive license agreement is registered, in
principle this helps to prevent the same copyright work from being ‘exclusively’ licensed twice, where the
second licensee may otherwise be unaware of the existence of the first.

163

The NCAC maintains a helpful list of copyright legislation with English translations. See:
http://en.ncac.gov.cn/copyright/channels/10364.shtml. Additional resources on Chinese copyright law are found in the
WIPO Lex database of legislation. See: http://www.wipo.int/wipolex/en/. Also useful is the China Media Law Database,
which includes copyright. See: https://chinacopyrightandmedia.wordpress.com/china-media-law-database/. For an
overview see Yimeei GUO, Modern China’s Copyright Law and Practice (Springer 2017), and see Laijun SUO, Outline of
the Copyright Registration System in China (the People’s Court Press 2015); [索来军. 著作权登记制度概论[M]. 北京:人民法
院出版社, 2015.]
164

As confirmed by the Provisional Measures on Voluntary Registration of Works 1994.

165

Translations of laws and regulations are from the NCAC website, unless otherwise stated. See:
http://en.ncac.gov.cn/copyright/channels/10364.shtml
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3.2 Regulations facilitating Registration

Lower down in the legal hierarchy are two Departmental Regulations specifically aimed at facilitating
registration.166 The first is the Provisional Measures on Voluntary Registration of Works 1994 (as
amended). These measures inter alia set out (i) the jurisdictional aspects of registration (the division
between national and provincial levels); (ii) who may apply for registration (natural persons such as
authors, legal entities who come to own the copyright etc); (iii) the requirements for registration (see
Section 9 below); and (iv) the content of registration certificates. The second is the Measures for the
Registration of Computer Software Copyright 2002. Article 2 expressly states that software
registration is encouraged so as to promote the development of China’s software industry and enhance
the innovative capabilities and competitiveness of China’s information industry. The measures inter alia
clarify the registrability threshold for software (it needs to have been developed independently or
incorporate significant improvements in function or performance of the software); recognise joint
ownership where software has been developed jointly; and specify the materials to be submitted with the
application, including materials which help to identify the software being registered such as the first thirty
or last thirty pages of the source code.
In addition to registration for copyright works, contracts relating to foreign audiovisual works also require
registration. The Notice on Registration of Contracts for Publication of Foreign Audiovisual
Products 1995 requires that for foreign books and audiovisual products related to those books, the
contract between the domestic publisher in China and the copyright owner must be registered shortly
after the contract has been completed.

3.3 Legislative Reform

A set of draft amendments to the basic Copyright Law have been circulating for comments since
2012 and in 2014, the State Council Legislative Affairs Office submitted the proposed amendments to the
National People’s Congress Standing Committee.167 These include amendments designed to bring the
registration process within the parameters of the basic Copyright Law. Thus Article 8 of this draft seeks to
recognise voluntary registration, while formally incorporating the existing practices in relation to it.
Article 8 — Copyright holders and related holders may register their copyright or related rights with
the special registration organ established by the State Council administrative copyright
management department. The registration documents are preliminary evidence for verification of
the registered matter (emphasis added).
Draft Article 59 also clarifies the effects of not registering certain transactions involving copyright works.
Article 59 — Where exclusive licence contracts or transfer contracts with copyright holders are
concluded, users may register with the special registration organs established by the State Council
166

Departmental Regulation are relatively lower down in the legal hierarchy in China, which can be represented in
descending order as: (1) The Constitution; (2) Statutes made by National People’s Congress (such as the Penal Code and
Contract Code); (3) Statutes by the National People’s Congress Standing Committee (such as the Copyright Law); (4)
Administrative Regulations made by the State Council; (5) Department Regulations made by administrative departments
(such as the NCAC).
167

See: https://chinacopyrightandmedia.wordpress.com/2014/06/06/copyright-law-of-the-peoples-republic-of-chinarevision-draft-submission-version/
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administrative copyright management department. Rights that have not been registered, may not
be used in opposition against third parties of good will (emphasis added).
This indicates that in order for such transactions to have binding legal effects against third parties acting
in good faith, the transactions should be registered. The proposed amendment is similar to Article 25 of
the present Copyright Law, considered above, while additionally spelling out the consequences of nonregistration. For instance, where the copyright owner has granted an exclusive license to party A but
subsequently grants a second licence to party B, who transacted in good faith, A can only oppose the
grant of rights to B where the exclusive licence has been registered, thereby giving notice of A’s prior
rights. Finally, Article 60 of the draft legislation mirrors Article 26 of the current Copyright Law. Where
copyright is provided as the security in a loan, this pledge must be registered.

4. IP RELATED CONTENT THAT CAN BE REGISTERED/DEPOSITED

In China, copyright registration generally does not discriminate between different types of authorial
works. It also permits the registration of related rights such as sound recordings, which follow the same
registration process.168 However certain specific registration requirements relate to software as a distinct
category. As a matter of operational practice the CPCC has three departments which deal with general
copyright works, software and digital works.169

An indicative list of protectable works is found in Article 3 of the Copyright Law, which states that for the
‘purposes of this Law, the term “works” includes, among other things, works of literature, art, natural
sciences, social sciences, engineering and technology, which are created in any of the following forms:
(1) written works;
(2) oral works;
(3) musical, dramatic, quyi [traditional performance art forms], choreographic and acrobatic works;
(4) works of the fine arts and architecture;
(5) photographic works;
(6) cinematographic works and works created by a process analogous to cinematography;
(7) graphic works such as drawings of engineering designs and product designs, maps and sketches,
and model works;
(8) computer software; and
(9) other works as provided for in laws and administrative regulations.

168

See China’s Response to the WIPO Second Survey on Copyright Registration and Recordation (2010); available at:
http://www.wipo.int/export/sites/www/copyright/en/registration/replies/pdf/china.pdf. This was also confirmed in the
interview with Associate Director SUO of the CPCC.
169

For the organisational structure, see: http://www.ccopyright.com/en/index.php?optionid=979. This was also confirmed
to us by survey respondents. See for e.g. the response from Ming YANG (Q 4.3).
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Further guidance on the content of these categories is found in the Regulations for the Implementation of
the Copyright Law of the People’s Republic of China 2002. For example, Article 4 of the Regulations
clarifies that written (literary) works are works expressed in written form and which include novels,
poems, essays and theses. Articles 2 and 3 of the Regulations clarify that ‘works’ mean intellectual
creations which are original in the literary, artistic or scientific domains while ‘creativity’ refers to the
intellectual activity which produces works in these domains. Article 6 also clarifies the meaning of related
rights such as sound and video recordings.
It should be noted that the same application form is used for all classes of works, with only computer
software requiring a separate application process. The NCAC has made available a sample work
registration form, which is used as the basic template by provincial copyright administrations and
registries as well.170 However the registration fees payable will vary depending upon the type of work.171
It is also worth noting that Copyright registration ‘is not currently practical for large portfolios of works, for
example music repertoires/catalogues, databases of written works such as academic journals and image
libraries’. 172 Documentation requirements for each work necessarily implies that registration is most
appropriate for rights in individual works or titles, with rights holders to music or publishing catalogues
being advised to apply for copyright recordal for a selection of their most popular works.

5. LEGAL EFFECTS OF REGISTRATION/DEPOSIT

As a signatory of WIPO’s Berne Convention, copyright protection in China is automatic and arises upon
the date of creation of an original work; for example protection arises from the date of the creation of a
book, poem or photograph. 173 However the voluntary registration of copyright is practically useful in
several legal and commercial contexts.

5.1 Litigation

Copyright registration is acknowledged as being useful for litigation purposes, since it provides prima
facie evidence of the existence and ownership of protectable rights. The documents filed in support of an
application for registration and the grant of the certificate of copyright registration provide useful proof of
(i) the existence of copyright protection in the underlying works, (ii) the date of creation of the protected
work and (iii) the identity of the owner of the copyright. Once registered, the registration lasts for the
duration of copyright protection relevant to that category of work, 174 without the need to periodically
renew it. The Chinese Supreme Court issued a Judicial Interpretation in 2002 — as a form of
170

See: http://www.ncac.gov.cn/chinacopyright/contents/571/20846.html

171

For a list of current fees according to type of work registered, see:
http://www.ccopyright.com.cn/index.php?optionid=1061.
172

UK IPO et al, Copyright Recordal in China Factsheet (2017).

173

See Article 2 of the Copyright Law 1990; Article 6 of the Implementing Regulations 2002. For a comprehensive and upto-date overview of Chinese Copyright law, see Yahong Li ‘China’ in L Bently (ed) International Copyright Law and Practice
(Lexis Nexis/Matthew Bender 2017 edition, Loose-leaf).
174

Which in most cases is the life of the author + 50 years, or 50 years from the date of creation. See Article 10 of the
Copyright Law 1990. However the duration of moral rights is unlimited in time.
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interpretation and clarification to complement the existing law — which recognised registration
certificates as a form of evidence in copyright disputes.175
Article 7 — Manuscript, original copy, publications, copyright registration certificates, certificates
issued by relevant certification authorities, and contract by which the party obtains copyright, can
be recognized as evidence (emphasis added).
Copyright registration therefore has some evidentiary value and this was confirmed by survey
respondents as well. 176 What remains unclear is the evidentiary weight to be attributed to copyright
registration. Is it a strong-yet-rebuttable presumption of prior creation and ownership? Or is it merely a
starting point, requiring the claimant in a copyright infringement action to submit additional evidence
substantiating the date of creation and ownership? This issue has been considered by some Chinese
courts, described below with the caveat that the precedential value of these decisions is limited.177



Where copyright was claimed in a composite (word & figurative) trade mark consisting of two words
in ordinary typeface with oval shaped geometric figures, the registration certificate could not be
relied upon to establish that the work was an original intellectual creation which deserved copyright
protection. This was because registration was voluntary and did not involve any substantive
examination of the originality of the work, leaving the court with the discretion to decide this
issue.178



In a similar vein, where the claimant asserted copyright in toys, the issue arose as to whether the
toys were sufficiently original so as to merit copyright protection. The claimant argued that the
existence of a registration certificate confirmed their originality. This was rejected by the Supreme
People’s Court, since the registration certificate was only a form of preliminary proof in copyright
disputes and not decisive. The court retained the discretion to assess whether a work was
sufficiently original to merit protection. However the judgment confirms that the registration
certificate is in principle relevant evidence in copyright disputes.179



Where no contrary evidence is submitted, then registration can serve as prima facie evidence of
creation as well as ownership.180 However in a case where the sole authorship and ownership of
television play scripts was in dispute, the ownership status on the copyright registration certificate
was only preliminary proof and could be successfully rebutted by additional evidence.181



In a case where both Chinese and US copyright registration certificates were relied upon to claim
that the claimant’s prior copyright was infringed by the defendant’s subsequent trade mark, the
court held that registration was preliminary evidence of the existence and ownership of copyright.

175
176

The Supreme People’s Court Interpretation of Issues relating to the Trail of Copyright-Related disputes, 2002.
See for e.g. the survey responses to Q5 from He GUO, Ge JIANG and Xuemin CHEN.

177

On the extent to which a system of precedents exists for IP cases in China, see Xiang LI, James YANG & Hui ZHANG,
‘China’s Recent Pilot IP Precedents System’ (7 Mar 2017); at: http://patentblog.kluweriplaw.com/2017/03/07/chinas-recentpilot-ip-precedents-system/.
178

Marissa Limited Company v. Trademark Review and Adjudication Board at General Administration for Industry and
Commerce, Beijing First Intermediate People’s Court, (2013) administrative case 1997.
179

Lego Corp. v. XiaoBaiLong (Guangdong) Corp. and Beijing Xidan Plaza, The Supreme People’s Court, (2013) civil law
case 1329.
180

Wanquan You v. Linhaimingyi Toy Corporation, The Supreme People’s Court, (2013) civil law case 248.

181

Ning Ma v. Sichuan Broadcasting and Television Station, The Supreme People’s Court, (2016) Civil Case 1353.
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However since the copyright registry only conducted a formal and not a substantive examination
the copyright registration certificate could not have a decisive evidentiary effect on the issues of (i)
whether the registered subject matter qualifies as an original work; (ii) whether the registered right
holder is the proprietor of copyright and (iii) whether the date of creation on the certificate is
accurate. The court then extended this reasoning to the US copyright registration as well.182
It should be emphasised that where Chinese courts have specifically re-assessed the originality issue
(i.e. registration does not necessarily confirm that the subject matter is sufficiently creative), this is a
familiar approach and the same pattern is seen in other jurisdictions as well. Unlike patent or trade mark
regimes, where registration occurs after a substantive examination and acts as prima facie evidence of
the validity of the protected subject matter, copyright subject matter is usually only determined by courts
in the context of a dispute. As opposed to a detailed patent specification which is then examined by
technical experts, copyright works have been designated by titles (e.g. book or song titles) and/or
deposits of the physical (and now digital) embodiments of the underlying intangible works themselves.
Rather than defining ex ante the essence and boundaries of the intangible property via formalities, it has
historically been left to the courts to demarcate the nature and limits of literary and artistic works ex
post.183
Nevertheless, having a Chinese copyright registration certificate is considered to have practical
significance for foreign copyright owners. Otherwise all ‘documents submitted in administrative or judicial
litigation need to go through a cumbersome notarisation and legalisation process when originating from a
foreign country’.184 In general, the consensus amongst respondents and the existing literature is that
copyright registration is useful in a litigation context.

5.2 Online Service Providers and Intermediaries

Experience till date suggests that ‘online platforms and e-commerce companies in China will generally
accept copyright registration certificates when notice-and-takedown procedures are invoked. In practice,
it can be difficult to claim copyright ownership without a [registration] certificate.’ 185 This was also
confirmed by some survey respondents.186
To take one prominent example, the Alibaba Group has created the Intellectual Property Protection (IPP)
Platform, to enable rights holders or their authorised representatives to file complaints online in the form
of take-down requests for listed products which allegedly infringe copyright.187 The policy refers to the
unauthorised use of copyrighted photography as well as the offer of unauthorised copies, including
copies of books, music, videos, software, video games, television programs, paintings and photos. This
182

Yingtebo Corporation v. Trademark Review and Adjudication Board at General Administration for Industry and
Commerce, Beijing High People’s Court, (2016) Administrative Case 2522.
183

On this issue, see DS Gangjee ‘Copyright Formalities: A Return to Registration?’ in R Giblin and K Weatherall (eds),
What if We Could Reimagine Copyright? (ANU Press, 2017) 213, 244.
184

EU Commission, Report on the Protection and Enforcement of Intellectual Property Rights in Third Countries,
SWD(2015) 132 final (Brussels 1.7.2015) 7.
185
186

UK IPO et al, Copyright Recordal in China Factsheet (2017).
See the responses to the survey by He GUO (Q 5.4), Ge JIANG (Q 5.4), Ming YANG (Q 5.4).

187

See https://ipp.alibabagroup.com/policy/en.htm. The new IPP platform is designed to supersede the older AliProtect
and TaoProtect platforms.
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system covers a number of online marketplaces within the group — Alibaba International
(www.alibaba.com), Alibaba China (www.1688.com), AliExpress (www.aliexpress.com), TaoBao
(www.taobao.com) and Tmall (www.tmall.com). There are four basic steps involved: (i) Registering for an
account; (ii) Submitting proof of identification and documentation (including copyright registration
certificates) proving the existence of prior intellectual property rights for Alibaba to verify; (iii) Submitting
an allegedly infringing listing for take down; and (iv) Following up with any counter-notification process.188
Once rights are registered, the Alibaba group proactively monitors its platforms and in 2016, it removed
26 times more suspected infringing material through its own monitoring process, as compared to material
removed based on specific complaints received from rights holders.189

5.3 Customs and Border Measures

Customs regulations in China provide for monitoring products upon import and export, also referred to as
border measures, with an eye to stopping infringing goods from entering or leaving the country. The
general framework is provided by the Customs Law of the People’s Republic of China 1987. More
specifically, according to Article 2 of the Regulations of the People’s Republic of China on Customs
Protection of Intellectual Property Rights 2003,190 the IPRs protected by China Customs include inter
alia the exclusive right to use trade marks, copyright and related rights, and patent rights protected under
the laws and administrative regulations of the People’s Republic of China. Consequently, those with
registered Chinese IP rights can use them as the basis for requesting China Customs to stop particular
shipments of goods suspected of infringing (i.e. protection on request) or may ex ante record their
registered rights with Customs for the duration of the validity of the right, so that customs officials may
proactively suspend customs clearance procedures for goods suspected of infringing (i.e. protection ex
officio). 191 While evidence relating to unregistered copyright is also recognised, 192 Article 7(2) of the
Implementing Rules of Regulations on Customs Protection of Intellectual Property Rights 2009
confirms that a ‘photocopy of the certificate of voluntary copyright registration issued by the copyright
registration authority, or the photographs of the works confirmed by the copyright registration authority’
will qualify as evidence of the prior IP right which is to be recorded with the General Administration of
Customs.193 A recent China Customs report on IPR infringement statistics (2016) indicates that 57,193
items were seized over the course of 2015-2016, on the basis of suspected copyright infringement.194
The vast majority of seizures — estimated at 99 % - were based on registered copyright certificates

188

Alibaba, Intellectual Property Rights Protection Handbook; at:
https://ipp.alibabagroup.com/infoContent.htm?skyWindowUrl=notice/handbook-en
189

Alibaba Group, Platform Governance Annual Report 2016. This was also confirmed in correspondence with Graham
Clemence, Senior Director, Global IP Enforcement & Security, Alibaba Group.
190

For an English translation, see: http://www.wipo.int/edocs/lexdocs/laws/en/cn/cn025en.pdf

191

Details on the registration system are available at: http://english.customs.gov.cn/Statics/e73e28a3-0887-4734-998d8a822f824a39.html
192

See the guidance on Auxiliary Materials for IPR Registration with Customs, at:
http://english.customs.gov.cn/Statics/371d1bbb-2a6e-4d65-8826-4e55ed85dc22.html.
193

For an English translation, see: http://www.wipo.int/edocs/lexdocs/laws/en/cn/cn150en.pdf

194

The China Customs Administrative General’s Report (2016) is available here:
http://www.customs.gov.cn/publish/portal0/tab49564/info846639.htm. For an analysis in English, see Rouse Magazine, ‘A
Summary of the China Customs IP Protection Report’ (13 Jun 2017), at: https://www.rouse.com/magazine/news/asummary-of-the-china-customs-ip-protection-report/
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being deposited with China Customs. 195 An official searchable database also confirms that several
copyright registration certificates have been recorded with China Customs.196

5.4 Opposition and Invalidation Proceedings

The Chinese Trade Mark Law of 1982, as amended by the Decision of 30 August 2013, recognises
relevant prior rights as the basis for opposing trade mark applications or invalidating registered trade
marks.197 Advice from specialist IP practitioners suggests that companies concerned by bad-faith trade
mark applications in China can benefit from registering copyright in stylised logo designs. Since the
copyright certificate indicates both the date of registration and the date of creation, it can be submitted as
proof of prior rights in opposition or invalidation procedures before the trade mark registry. 198 The
potential use in opposition proceedings was also recognised by some survey respondents.199 Another
argument in favour of using copyright to protect trade mark logos and designs is that — unlike trade mark
registration — copyright registration is not restricted to specific categories of goods or services. 200
However as Section 5.1 above indicates, Chinese courts may decide that some trade mark logos may
not be sufficiently original to deserve copyright protection, despite having been registered as a copyright
work.

5.5 Transactional Utility

Chinese copyright practitioners point out that registration is useful in confirming important factual
information when copyright in a work (such as software) is assigned or transferred between parties, since
the registration certificate indicates the owner of the copyright and the dates of creation as well as
registration.201 Survey responses also indicated that registration is useful in this transactional context. 202
Once the assignment or transfer of copyright ownership has taken place, it is also useful to record the
transfer with the CPCC, since the certificate of recordation serves as prima facie evidence of the facts
stated in the application including the date of transfer. This is helpful when it comes to establishing the
priority of ownership.203

195

Confirmed by correspondence with Cynthia WANG of Kangxin Partners, Beijing (18/09/2017). This was based on
informal estimates directly from China Customs.
196
197
198
199

See: http://202.127.48.148/zscq/search/jsp/vBrandSearchIndex.jsp#
See Articles 32 and 33 (Opposition) and Article 45 (Invalidation) of the Trade Mark Law.
UK IPO et al, Copyright Recordal in China Factsheet (2017).
See the responses by Ming YANG (Q 5.8) and Xuemin CHEN (Q 5.8).

200

See for e.g. J Martin, ‘Reasons for registering Copyright in China’ (FB Rice Patent and Trade Mark Attorneys, 2016); at
http://www.fbrice.com.au/publication/Reasons_for_registering_Copyright_in_China.aspx.
201
202
203

See for e.g. Jinping SHI, ‘Copyright Registration in China’ at: http://www.ccpit-patent.com.cn/node/2759
See the responses by He GUO (Q 5.6), Ming YANG (Q 5.6) and Xuemin CHEN (Q 5.6, Q 7.1).
Article 25 of the Implementing Regulations 2002.
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5.6 Sector-Specific Policies

According to some respondents and interviewees,204 high technology and/or new technology enterprises
are entitled to enjoy a preferential tax policy.205 When examining whether a particular enterprise qualifies
for this tax benefit, the number of software copyright registrations was an important factor in making this
determination. However, during the interviews some respondents were of the opinion that the
significance of software copyright registration certificates may be decreasing over time.

6. LIABILITY ISSUES

There is guidance available on the procedure when information recorded on the copyright register is
challenged by a third party. This is most clearly set out in the Measure for Registration of Computer
Software Copyright, where the CPCC is the registrar for software. At the time of examination,
Article 21(4) states that where the ownership of the software is in dispute it shall not be registered. Once
a work has been registered, Article 23 sets out the criteria for revoking a registration, which includes a
final judicial ruling requiring revocation or a decision by a copyright administration tribunal which calls for
an administrative penalty. This suggests that disputes over the content of copyright registration (for
instance challenges to ownership, the inclusion of a joint-author or a dispute regarding the date of
creation) need to be resolved by judicial or administrative authorities and not the CPCC. Finally,
Article 24 specifies that the right holder may request that its own registration be revoked.
The CPCC confirms this process for amending or revoking a registration more generally for all categories
of works.206 While only an applicant can apply to amend the registration, any interested party can apply
for revocation. However the registry will rely on a judicial or administrative decision which confirms the
need for revocation, as a precondition to the application. Alternatively, the registry may ex officio
recognise revocation by a judicial or administrative body. So the CPCC cannot initiate a revocation until
this ‘external’ decision has been made. The permissible reasons for revocation are: (1) applicants can
voluntarily revoke their own registrations; (2) there are errors in the registration information; (3) the
applicant is not the copyright holder; (4) the applicant has made repetitive registrations for the same
work; (5) the applicant registered software copyright which should belong to multiple parties; (6) there is
a dispute concerning ownership.
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Information provided by Professor Guo, Ms. Sunny Su and Ms. Gloria Wu
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The preferential tax policy for the IT sector including software is set out in tax code, Caishui [2016] No.49 (‘Circular
49’), which updates the previous regime in Caishui [2012] No.27 (‘Circular 27’).
206

See: http://www.ccopyright.com.cn/index.php?optionid=1198
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7. THIRD PARTY REQUESTS FOR DISCLOSURE OF REGISTRATION INFORMATION

Chinese Copyright registries do allow the public to access some details, in the form of meta-data about
the registered works which is entered on the application form. The basis for this is found in Article 12 of
the Provisional Measures on Voluntary Registration of Works 1994, which specifies that a computerised
database of registration records should be available to the public. However the works themselves are not
available upon requests from third parties. Article 11 of the Provisional Measures also requires provincial
registries to provide the NCAC with registration data on a monthly basis.
In terms of the publicly available meta-data (i.e. selective information from the registration application
form), each regional copyright administration runs a publication system of registration information. Many
regional copyright administrations (but not all) have both an updated noticeboard publishing information
and a search facility (e.g. Shanghai and Guangdong Province). On many noticeboards, the following
information is freely accessible to the public: (1) the title of work, (2) the registration number, (3) the
name of author, (4) the name of copyright holder, (5) date of registration, and less frequently (6) the date
of creation and first publication. 207 As for the CPCC system, there is only a search facility, but no
noticeboard. To access registration information, the searcher must input type one of the following into the
search engine: (1) registration number, (2) title of work or (3) the name of the copyright holder. The
CPCC also maintains a database which collects registration data from across the country, including the
provincial registries.208
While a sample or complete copy of the work is usually submitted at the time of registration, the work
itself is not accessible by the public. Only the registered copyright proprietor or judicial and administrative
organs can request copies of the registered works. In copyright disputes, a third party needs to rely on an
‘assistance letter’ issued by courts or administrative bureaus to the copyright registry, in order to obtain
access to work samples or other submitted materials. Since works are not made available to the public
via the copyright registry, unlike (say) a patent or trade mark registry, an applicant is unable to check
whether the work it is applying for is similar to another previously registered work.
There is an additional significant limitation on accessing information submitted with the application, which
relates to preserving the confidentiality of software code. The default rule is that an application for
software registration needs to include identifying material which relates to the complete protected
work.209 Article 10 requires that: ‘Identifying materials of the program and file(s) shall consist of the first
thirty and the last thirty consecutive pages of the source program and of file(s) of any type. Where the
entire program and file(s) are fewer than 60 pages in length, the entire source program and the entire
file(s) shall be submitted…’.210 However Article 12(1) goes on to permit an exception to this, in the form
of redacted materials being submitted to preserve confidential know how: ‘the first thirty and last thirty
consecutive pages of the source program in which thick black oblique lines are used to block out the
confidential portions, with such blocked-out portions, however, constituting no more than 50% of the
source program so submitted’.

207

Based on research conducted by project researcher Baao Zhao in August 2017.

208

However the provincial registry data is not comprehensively available on the CPCC public search facilities. The CPCC
search facilities for ordinary works are at:
http://www.ccopyright.com.cn/index.php?com=com_noticeQuery&method=worksList&optionid=1220; and for software at:
http://www.ccopyright.com.cn/index.php?com=com_noticeQuery&method=softwareList&optionid=1221
209
210

See the analysis in Section 9 below concerning application requirements.
Measures for the Registration of Computer Software Copyright 2002.
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C. TECHNICAL QUESTIONS

8. ELECTRONIC REGISTRATION/DEPOSIT SYSTEMS

Generally speaking, copyright registration in China is a hybrid of digital-and-paper based application
processes, with the provincial Shanghai copyright administration being the one notable exception, having
recently moved to a fully-digital application system.
The CPCC application process is semi-digital. An applicant needs to complete as well as submit an
application form online. The applicant must then print out the completed application with bar code, and
submit it, together with other hard copy materials (detailed in Section 9 below) to the CPCC or one of its
branches. The software registration process is also semi-digital. With regard to regional registration of
ordinary works, in many provinces the application process is also partly digital, but the degree of
digitalization varies.211
As regards the complete sample or copy of the work that is to be protected, the degree of digitisation also
varies. For registration of ordinary works with the CPCC, either a hard copy or a digital copy can be
submitted. However the digital copy of the work cannot be submitted online and the CPCC recommends
compact discs; it does not accept USB drives or other forms of digital storage. 212 For registration of
software with the CPCC, a full sample is not required. All that is required is the identifying materials (30
pages from the beginning and end, discussed above in Section 7). At the time of conducting this
research, several respondents indicated that a hybrid paper-and-digital system seems likely to continue
for the CPCC.213 Since complete samples of digital works are not mandatorily required or accessible via
an online search — there is no electronic database containing registered works in digital form — there
has been only a limited consideration of digital security and cryptographic issues.
A notable exception to this trend is the Shanghai Copyright Service Centre’s decision to adopt a fully
digital application process.214 For this registry, paper-based application is no longer an option. Shanghai
applicants can only opt for a fully-digital application process. Previously the identity verification stage had
required an in-person visit to the centre. After creating a new user account online, the applicant needed
to bring in person or post hardcopies of identity documents to the Shanghai Copyright Service, in order to
activate the account. Now, an applicant, after finishing a sign-up process online, only needs to verify their
identity via a phone call with the Shanghai Copyright Service Centre to activate the account. Shanghai
has also waived the payment of fees and the registration of all kinds of work is without charge.215

211
212
213
214
215

Based on research conducted by project researcher Baao Zhao in August 2017.
Interview with Ms. Dong Xiaozheng.
Based on interviews with Sunny WU, Gloria WU, Dong Xiaozheng, Director Laijun SUO.
See: http://shbqdj.cn/index.html
Based on research conducted by project researcher Baao Zhao in September 2017.
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9. REQUIREMENTS FOR FILING THE REGISTRATION DEPOSIT

The information required from applicants who seek to register their works is set out in the Provisional
Measures on Voluntary Registration of Works 1994 (as amended) and the Measures for the Registration
of Computer Software Copyright 2002. Taking the CPCC as an exemplar, the application form
requires:216












A signature for individuals or official red stamp or seal of a company (the so-called ‘company chop’)
Proof of identity, which is (i) a translated and attested copy of a passport for individuals, or (ii)
business licenses/certificates for legal entities registered in China and (iii) notarised versions of the
incorporation document for entities registered abroad, which contain relevant details like the name
of the entity and date as well as place of incorporation.
A statement of ownership, which is either a statement by the author (where the author is directly
applying) or else one which relies on evidence establishing the legal relationship under which the
work was produced. This may be evidenced by a contract to commission the work or evidence that
the work was produced jointly or else by an employee on behalf of the employer.
Details regarding a power of attorney, where an agent is used, such as an authorisation letter and
identity documents for the agent.
A sample of the work, as outlined in Section 8 above. This may be a hard copy (e.g. the published
version of the book) or a digital copy (e.g. the book manuscript submitted on a CD-ROM). For
software, only the identifying materials — a certain number of pages of the code — need to be
submitted.
A description of the work, including a signature and date. This should include a description relating
to the purpose and process of creation, so that there is evidence that the originality threshold is
met (i.e. the work is sufficiently creative) as well as that the work can be reproduced and is a
tangible expression. (These constitute the subsistence criteria for copyright in China.) When it
comes to software programmes, the description of the work should include the date of creation, the
programming language, the operating environment including the operating system and any
hardware requirements.
Any other documentation relevant to an ownership claim, such as a certificate of inheritance.

As noted above in Section 4, collections of works (for e.g. catalogues of music albums or newspapers)
cannot presently be accommodated. If the correct information is submitted, the registration process
should occur within a period of 30 days and usually does conclude within this time, as a matter of
practice. Finally, the consensus amongst respondents and interviewees, which is confirmed by some of
the court decisions in Section 5.1, is that registration is only formal and not substantive — significantly,
the originality or creativity of the work is not assessed.

216

An overview of the application process for regular works is found at:
http://www.ccopyright.com.cn/index.php?optionid=1059. The required documentation for such works is available at:
http://www.ccopyright.com.cn/index.php?optionid=1060. Detailed instructions on completing the application form is at:
http://www.ccopyright.com.cn/index.php?optionid=1062. For software, an overview is available at:
http://www.ccopyright.com.cn/index.php?optionid=1079. And the required documentation is specified at:
http://www.ccopyright.com.cn/index.php?optionid=1080. A convenient summary is also found in a guide produced by the
China IPR-SME Helpdesk, How to File a Copyright Registration in China (2016).
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10. ADDITIONAL FEATURES OF THE SYSTEM

There are public search facilities which enable a search of some of the information accompanying the
application (the meta-data for a work, such as the title of the work, its owner and the date of
creation/registration) as described in Section 7 above. The major restriction is that there is no copy of the
protected work which can be viewed by the public or third parties. Only the registered proprietor or a
judicial body/administrative tribunal can request a copy of the work which was submitted at the time of
registration.
There is a process for revocation, as described in Section 6 above. However where a third party is
challenging the registration, the registry had to rely on adjudication of this question by an external court
or administrative tribunal.
At the time of conducting this research there is no data on whether licensing has been facilitated by
making ownership details available on an electronic register.

11. REGISTRATION/DEPOSIT FEES

Registration application fees vary depending on the type of work as well as the size of the work.217 There
are separate fees for changes, amendments, cancellations, additional certificates, etc. There are no
periodic fees for maintaining a copyright registration; once registered the certificate lasts for the duration
of copyright in that work. Interviewees also suggested that registration was generally inexpensive and
considered good value for money. At the time of writing, the official fees for the CPCC are as follows:

TYPE OF WORK
Literary work

Musical Work

217

SIZE OF THE WORK

FEES

0-100 words

100 Yuan

101-5000 words

150 Yuan

5001-10000 words

200 Yuan

10000+ words

300 Yuan

Melody

200 Yuan

Melody + Lyrics

300 Yuan

Dramatic/ photography / acrobatic works

300 Yuan

Engineering design document / Map / Model

500 Yuan

Architecture work

1500 Yuan

Movie (Film)

2000 Yuan

See: http://www.ccopyright.com.cn/index.php?optionid=1061.
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TYPE OF WORK (continued)
Cinematographic work similar to movie

TV Series

SIZE OF THE WORK

FEES

0-1 minute

200 Yuan

1-5 minutes

300 Yuan

5-10 minutes

400 Yuan

10-25 minutes

800 Yuan

25-45 minutes

1000 Yuan

More than 45 minutes

2000 Yuan

Per episode

100 Yuan

Other work

2000 Yuan

Besides the CPCC, registration charges vary from province to province. For example, in Guangdong
Province, the charge for a company is higher than that of natural person, while the brackets for various
fees also differs from the CPCC.

12. STATISTICAL INFORMATION ON THE OPERATION OF THE SYSTEM

National registration figures (across all registries) for the past four years are as follows:

YEAR

CUMULATIVE TOTAL
REGISTERED WORKS

2016

2,007,698

2015

1,349,552

2014

997,350

2013

834,569

The NCAC also publishes more detailed annual statistics which break down the annual cumulative total
(e.g. 1,349,552 in 2015) into: 218
i.

ii.

218

Registrations across categories of works. For instance, by the end of the 2015 cycle the most
popular categories were literary works (485,539), photographs (540,722) and artistic works
(279,884)); and
Registrations divided according to the registrar i.e. the CPCC and provincial registries (Beijing, the
CPCC and Shanghai were the top registrars in 2015, in that order).
Annual statistics are available here: http://www.ncac.gov.cn/chinacopyright/channels/9977.html.
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It is worth noting that as part of a pro-active policy to support software development, including for the
lucrative markets of smartphone application software (apps) and video game software, the annual rate of
software registration has greatly increased in recent years. By 2016, over 400,000 of the two million
registrations related to software and the rate of filing for software in 2016 has increased by 39.48 % in
terms of year-on-year growth.219 A recent SIPO press release contains a useful snapshot of registration
trends in 2016:
According to the statistics from 31 provinces, autonomous regions, municipalities, and
Copyright Protection Centre of China, in 2016, Beijing (693,421), Shanghai (217,249),
Jiangsu (181,309), China Copyright Protection Centre (139,928), Sichuan (75,378),
Chongqing (71,836), Shandong (70,978) were the top regions and institutions in the number
of work registration. In terms of types of works, the number of written works ranks the top with
the number of 610,000, accounting for 38.1% the total, following by those of photographic
works, fine arts, cinematographic works and music videos.220

219

SIPO News Release, ‘China’s Copyright Registrations Break 2 Million’, at:
http://english.sipo.gov.cn/news/iprspecial/201703/t20170301_1308603.html.
220

Ibid. Additional details on the 2016 statistics are available at:
http://www.ncac.gov.cn/chinacopyright/contents/518/315420.html.
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V. ANNEXES

ANNEX I: US MATERIALS
1. LIST OF RESPONDENTS AND INTERVIEWEES

CONTACT DETAILS & DESIGNATION

Shira Perlmutter

RESPONSE
TO LETTER

WRITTEN
RESPONSE
TO SURVEY

FOLLOW UP
INTERVIEW

Yes

No

Yes, in person
interview

Yes

Yes

Yes, in person
interview

Yes

Yes

No

Yes

No

No

Yes

Yes

Yes, telephone
interview

Yes

Yes

No

Yes

Yes

No

Yes

Yes

Yes, telephone
interview

Yes

Yes

No

Yes

Yes

No

Yes

No

Yes, in person
interview

Yes

No

No

Chief Policy Officer and Director for International Affairs, USPTO;
formerly Associate Register for Policy and International Affairs at
the US Copyright Office (USCO)
Rob Kasunic
Associate Register of Copyrights and Director of registration policy
and practice for the USCO
Jacqueline Charlesworth
Former General Counsel of the USCO and Associate Register of
Copyrights; now at Covington & Burling
Professor Paul Goldstein
Stanford University
Jeff Cunard
Debevoise & Plimpton, NY
Barbara Cohen
General Counsel, Global Academic at Oxford University Press,
New York
David Nimmer
Irell & Manella LLP, Professor, UCLA School of Law
Jule Sigall
Assistant General Counsel, IP Policy & Strategy in Microsoft’s
Legal & Corporate Affairs department
Brianna Schofield
Executive Director of the Authors’ Alliance
Nancy Wolff
Cowan, DeBaets, Abrahams & Sheppard LLP
President of CSUSA
Professor Robert Brauneis
George Washington University
Mike Klipper
Law Office of Michael R Klipper
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2. SURVEYS
(i) For Registrars

Survey on Voluntary IP Registration or Deposit Systems
A. Institutional Questions

QUESTIONS

ANSWERS

1. Information about existing publicly managed IP
registration/recordation/deposit systems
1.1. Do you have information about an existing IP registration/recordation/deposit
system in your country managed by a public institution?
1.2. If yes, what is the name and legal status of the registration/recordation/deposit
body? Please provide details of a contact person for additional information.
2. Information about existing privately managed IP
registration/recordation/deposit systems
2.2. If yes, what is the name and legal status of the registration/
recordation/deposit body? Please provide details of a contact person for additional
information.
2.2. If yes, what is the name and legal status of the registration/
recordation/deposit body? Please provide details of a contact person for additional
information.

B. Legal Questions

QUESTIONS

ANSWERS

3. Legal basis for a registration/ recordation/deposit system
3.1. Is there an established legal basis for a registration/ recordation/deposit
system in your country (e.g. statutory basis)?
3.2. If yes, please provide details of this basis.
4. IP related content that can be registered/recorded/deposited
4.1. What kind of IP-related content can be registered/recorded/deposited in your
country (e.g. confidential ideas; inventions; creative works)?
4.2. Does the registration/recordation/deposit process vary according to the type of
content?
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4.3. If yes, please describe the variation.
5. Legal effect of registration/recordation/deposit
5.1. Does the registration/recordation/deposit establish a presumption of
authorship/ownership?
5.2. Does the registration/recordation/deposit system provide evidence of:
(a) The date of creation or invention?
(b) The date of registration/deposit?
(c) Any other matter?
5.3. Do the courts recognise the registration/recordation/deposit in relation to
dating evidence (e.g. an official date of registration or deposit assigned by the
system administrator)?
5.4. Any other legal effect or benefit of the registration/recordation/deposit system
(e.g. is such proof of ownership accepted by customs authorities or Online Service
Providers for any purpose)?
6. Liability Issues relating to the administration of the system
6.1. How are liability issues dealt with in case of a dispute between a user of the
system and a third party, e.g. regarding the date that the registration is meant to
evidence?
6.2. Is there, for example, a mediation procedure to resolve such disputes?
6.3. Are there potential liability issues associated with the administration of the
system?
7. Public or Third Party Information Provision
7.1. For registration or recordation systems:
(a) Can registration or recordation records be accessed by the general public or
interested third parties?
(b) What form does this access take (e.g. online access with search facilities)?
(c) Are there conditions attached (e.g. an access fee; limited registration
information being publicly available)?
7.2. For deposit systems:
(a) Can a third party ask for the disclosure of any deposited elements?
(b) Are such requests expressly excluded or otherwise regulated by the applicable
legal instrument?
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C. Technical Questions

QUESTIONS

ANSWERS

8. Electronic Registration/recordation/Deposit Systems
8.1. Is there any electronic registration/recordation/deposit system in place or
under development?
8.2. If yes, is the system designed using cryptographic methods, such as electronic
timestamps, signatures and seals?
8.3. Are the users of the system being authenticated? If yes, by what means?
9. Requirements for registration/recordation/deposit requests (applications)
9.1. What are the main mandatory information fields required for
registration/recordation/deposit requests?
9.2. Upon filing, is this information examined (a) formally and/or (b) substantively?
9.3. Must a fixed copy (in hard or digital form) be kept at the registry/depository?
9.4. Can the system accept collections of related works or versions of the same
work?
10. Additional Features of the System
10.1. Is there a public search facility?
10.2. Are there any restrictions for accessing the content?
10.3. Are the deposited elements kept confidential? Are some bibliographical
elements concerning the deposit published?
10.4. Is there a possibility for a revocation or a renewal of
registration/recordation/deposit?
10.5. Is there a possibility of recording a transfer of the ‘ownership’ of content?
10.6. As regards licensing, does the system (a) record the issuing of licences or (b)
actively facilitate licensing?
11. Registration/recordation/deposit fee
11.1. Is there a registration/recordation/deposit fee?
11.2. If yes, what is the fee structure? Please indicate if this varies according to the
nature of the content.
12. Statistical Information (please provide data for the last 3 years)
12.1. What is the total number of registrations/ recordation/deposits made?
12.2. What is the number of requests for information filed?
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12.3. Do you have data as regards characteristics of the users (e.g. national,
international; which sectors of the economy)?
12.4. Is the system used by individuals (authors, inventors, creators),
representatives or businesses (SMEs or large companies)?
12.5. Is there formal (statistical) or informal (anecdotal) evidence regarding the
extent to which registration/recordation/deposit is relied upon during legal
proceedings in court?

D. Any Further Information

QUESTIONS

ANSWERS

13. Further Information
13.1. In light of the objectives of the EUIPO research, is there any further
information regarding the operation of a registration/deposit system which would
be relevant?
13.2. Is there anyone else you could suggest whom we should contact about this
research?
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(ii) For Legal Practitioners

Survey on Voluntary IP Registration or Deposit Systems
A. Institutional Questions

QUESTIONS

ANSWERS

1. Information about existing publicly managed IP
registration/recordation/deposit systems
1.1. Do you have information about an existing IP registration/recordation/deposit
system in your country managed by a public institution?
1.2. If yes, what is the name and legal status of the registration/recordation/deposit
body? Please provide details of a contact person for additional information.
2. Information about existing privately managed IP
registration/recordation/deposit systems
2.1. Do you have information about private entities that provide an IP
registration/recordation/deposit service?
2.2. If yes, what is the name and legal status of the registration/deposit/recordation
body? Please provide details of a contact person for additional information.

B. Legal Questions

QUESTIONS

ANSWERS

3. Legal basis for a registration/recordation/deposit system
3.1. Is there an established legal basis for a registration/recordation/deposit system
in your country (e.g. statutory basis)?
3.2. If yes, please provide details of this basis.
4. IP related content that can be registered/recorded/deposited
4.1. What kind of IP-related content can be registered/recorded/deposited in your
country (e.g. confidential ideas; inventions; creative works)?
4.2. Does the registration/recordation/deposit process vary according to the type of
content?
4.3. If yes, please describe the variation.
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5. Legal effect of registration/recordation/deposit
5.1. Does the registration/recordation/deposit establish a presumption of
authorship/ownership?
5.2. Does the registration/recordation/deposit system provide evidence of:
(a) The date of creation or invention?
(b) The date of registration/deposit?
(c) Any other matter?
5.3. Do the courts recognise the registration/recordation/deposit as evidence of
any particular issue?
5.4. Is there any other legal effect or benefit of the registration/recordation/deposit
system (e.g. is such proof of ownership accepted by customs authorities or Online
Service Providers for any purpose)?
5.6. Is registration/recordation/deposit useful in a transactional context (e.g. when
entering into assignment or licensing negotiations)?
5.7. Is registration/recordation/deposit useful when seeking to assert rights
abroad? Do courts in other jurisdictions pay regard to a
registration/recordation/deposit that was made in your country?
5.8. Is registration/recordation/deposit useful when:
(a) Seeking to oppose a subsequent third party attempt to register any IP right (e.g.
patent or design)?
(b) Asserting a defence (e.g. based on prior use) when accused of infringement?

C. Technical Questions

QUESTIONS

ANSWERS

6. Electronic Registration/Deposit Systems
6.1. Is there any electronic registration/recordation/deposit system in place or
under development?
6.2. If yes, from the applicant’s perspective what are its features which you find (a)
useful/working well, or (b) which could be improved?
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D. Any Further Information

QUESTIONS

ANSWERS

7. Further Information
7.1. In light of the objectives of the EUIPO research, is there any further
information regarding the operation of a registration/recordation/deposit system
which would be relevant?
7.2. Is there anyone else you could suggest whom we should contact about this
research?
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ANNEX II: CHINA MATERIALS
1. LIST OF RESPONDENTS AND INTERVIEWEES

CONTACT DETAILS & DESIGNATION

Ms Xiaozheng DONG

RESPONSE
TO LETTER

WRITTEN
RESPONSE
TO SURVEY

Yes

No

Yes, telephone
interview

Yes

Yes

No

Yes

Yes

No

Yes

Yes

Yes, telephone
interview

Yes

No

Yes, in-person
interview

Yes

Yes

No

Yes

No

Yes

No

No

Yes, an in-person
interview

No

No

Yes, telephone
interview

CPCC (Copyright Protection Centre of China)
Professor Ming YANG

FOLLOW UP
INTERVIEW

Law School at Peking University
Professor Ge JIANG
Law School at Tsinghua University
Professor He GUO
Renmin University
Ms Gloria WU
Samiko SUN
Kangxin Partners, P.C.
Mr Xuemin CHEN
Zhongzi Law Office
Ms Amanda YANG
Rouse & Co.
ADDITIONAL RESPONDENTS
Laijun SUO
Deputy Director of CPCC
Ms Sunny SU
Rouse & Co

Judge Yizhu LI

No

Yes
(on behalf of
Prof. Guo)

National Copyright Administration of China
Mr Huilin ZHOU, Vice Minister of the NCAC
Mr Cike YU, Director of the Copyright Management
Division

No

No

Yes, by email

Comments during a
round table
discussion in Oxford
on 29 Sep 2017

Ms Ping HU, Vice Director of Social Service Department
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2. SURVEYS
(i) For Registrars

Survey on Voluntary IP Registration or Deposit Systems
A. Institutional Questions

QUESTIONS

ANSWERS

1. Information about existing publicly managed IP registration/deposit
systems
1.1. Do you have information about an existing IP registration/deposit system in your
country managed by a public institution?
1.2. If yes, what is the name and legal status of the registration/deposit body?
Please provide details of a contact person for additional information.
2. Information about existing privately managed IP registration/deposit
systems
2.1. Do you have information about private entities that provide an IP
registration/deposit service?
2.2. If yes, what is the name and legal status of the registration/deposit body?
Please provide details of a contact person for additional information.

B. Legal Questions

QUESTIONS

ANSWERS

3. Legal basis for a registration/deposit system
3.1. Is there an established legal basis for a registration/deposit system in your
country (e.g. statutory basis)?
3.2. If yes, please provide details of this basis.
4. IP related content that can be registered/deposited
4.1. What kind of IP-related content can be registered/deposited in your country (e.g.
confidential ideas; inventions; creative works)?
4.2. Does the registration/deposit process vary according to the type of content?
4.3. If yes, please describe the variation.
5. Legal effect of registration/deposit
5.1. Does the registration/deposit establish a presumption of authorship/ownership?
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5.2. Does the registration/deposit system provide evidence of:
(a) The date of creation or invention?
(b) Or, the date of registration/deposit?
5.3. Do the courts recognise the registration/deposit in relation to dating evidence
(e.g. an official date of registration or deposit assigned by the system administrator)?
5.4. Any other legal effect or benefit of the registration/deposit system (e.g. is such
proof of ownership accepted by customs authorities or Online Service Providers)?
6. Liability Issues relating to the administration of the system
6.1. How are liability issues dealt with in case of a dispute between a user of the
system and a third party, e.g. for the date on the evidence?
6.2. Is there, for example, a mediation procedure?
6.3. Are there potential liability issues associated with the administration of the
system?
7. Public or Third Party Information Provision
7.1. For registration systems:
(a) Can registration records be accessed by the general public or interested third
parties?
(b) What form does this access take (e.g. online access with search facilities)?
(c) Are there conditions attached (e.g. an access fee; limited registration information
being publicly available)?
7.2. For deposit systems:
(a) Can a third party ask for the disclosure of any deposited elements?
(b) Are such requests expressly excluded or otherwise regulated by the applicable
legal basis?

C. Technical Questions

QUESTIONS

ANSWERS

8. Electronic Registration/Deposit Systems
8.1. Is there any electronic registration/deposit system in place or under
development?
8.2. If yes, is the system designed using cryptographic methods, such as electronic
timestamps, signatures and seals?
8.3. Are the users of the system being authenticated? If yes, by what means?
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9. Requirements for registration/deposit requests (applications)
9.1. What are the main mandatory information fields required for registration/deposit
requests?
9.2. Upon filing, is this information examined (a) formally and/or (b) substantively?
9.3. Must a fixed copy (in hard or digital form) be kept at the registry/depository?
9.4. Can the system accept collections of related works or versions of the same
work?
10. Additional Features of the System
10.1. Is there a public search facility?
10.2. Are there any restrictions for accessing the content?
10.3. Are the deposited elements kept confidential? Are some bibliographical
elements concerning the deposit published?
10.4. Is there a possibility for a revocation or a renewal of registration/deposit?
10.5. Is there a possibility to record a transfer of the ‘ownership’ of content?
10.6. As regards licensing, does the system (a) record the issuing of licences or (b)
actively facilitate licensing?
11. Registration/deposit fee
11.1. Is there a registration/deposit fee?
11.2. If yes, what is the fee structure? Please indicate if this varies according to the
nature of the content.
12. Statistical Information (please provide data for the last 3 years)
12.1. What is the total number of registrations/deposits filed?
12.2. What is the number of requests for information filed?
12.3. Do you have data as regards characteristics of the users (e.g. national,
international; which sectors of the economy)?
12.4. Is the system used by individuals (authors, inventors, creators),
representatives or businesses (SMEs or large companies)?
12.5. Is there formal (statistical) or informal (anecdotal) evidence regarding the
extent to which registration/deposit is relied upon during legal proceedings in court?
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D. Any Further Information

QUESTIONS

ANSWERS

13. Further Information
13.1. In light of the objectives of the EUIPO research, is there any further information
regarding the operation of a registration/deposit system which would be relevant?
13.2. Is there anyone else you could suggest whom we should contact about this
research?
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(ii) For Legal Practitioners

Survey on Voluntary IP Registration or Deposit Systems
A. Institutional Questions

QUESTIONS

ANSWERS

1. Information about existing publicly managed IP registration/deposit
systems
1.1. Do you have information about an existing IP registration/deposit system in your
country managed by a public institution?
1.2. If yes, what is the name and legal status of the registration/deposit body?
Please provide details of a contact person for additional information.
2. Information about existing privately managed IP registration/deposit
systems
2.1. Do you have information about private entities that provide an IP
registration/deposit service?
2.2. If yes, what is the name and legal status of the registration/deposit body?
Please provide details of a contact person for additional information.

B. Legal Questions

QUESTIONS

ANSWERS

3. Legal basis for a registration/deposit system
3.1. Is there an established legal basis for a registration/deposit system in your
country (e.g. statutory basis)?
3.2. If yes, please provide details of this basis.
4. IP related content that can be registered/deposited
4.1. What kind of IP-related content can be registered/deposited in your country (e.g.
confidential ideas; inventions; creative works)?
4.2. Does the registration/deposit process vary according to the type of content?
4.3. If yes, please describe the variation.
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5. Legal effect of registration/deposit
5.1. Does the registration/deposit establish a presumption of authorship/ownership?
5.2. Does the registration/deposit system provide evidence of:
(a) The date of creation or invention?
(b) Or, the date of registration/deposit?
5.3. Do the courts recognise the registration/deposit in relation to dating evidence
(e.g. an official date of registration or deposit assigned by the system administrator)?
5.4. Any other legal effect or benefit of the registration/deposit system (e.g. is such
proof of ownership accepted by customs authorities or Online Service Providers)?
5.6. Is registration/deposit useful in a transactional context (e.g. when entering into
assignment or licensing negotiations)?
5.7. Is registration/deposit useful when seeking to assert rights abroad? Do courts in
other jurisdictions give regard to registration/deposit in your country?
5.8. Is registration/deposit useful when:
(a) Seeking to oppose a subsequent third party attempt to register any IP right (e.g.
patent or design)?
(b) Asserting a defence (e.g. based on prior use) when accused of infringement?

C. Technical Questions

QUESTIONS

ANSWERS

6. Electronic Registration/Deposit Systems
6.1. Is there any electronic registration/deposit system in place or under
development?
6.2. If yes, from the applicant’s perspective what are its features which you find (a)
useful/working well, or (b) which could be improved?

D. Any Further Information

QUESTIONS

ANSWERS

7. Further Information
7.1. In light of the objectives of the EUIPO research, is there any further information
regarding the operation of a registration/deposit system which would be relevant?
7.2. Is there anyone else you could suggest whom we should contact about this
research?
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